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iloreword
A SENSE OF THE NOBLE
By MAURICE REULER
Member of the Denver firm, Mason, Reuler & Peek
The profession of the law is an ancient and honorable one.
Certainly our common inheritance springs at least from Magna
Charta or before. Indeed in many ways the most splendid impulses
of Western civilization have been reflected in the law. Our forebears built an abiding structure for the solution of man's social
relations through peaceful communication. This structure is the
law. Yet the structure was not built solely by great leaders in the
field of our profession nor has it been an edifice constructed of
tremendous cornerstones. Rather it has been created by the work
of countless laborers in the legal quarries. These unknowns have
tended their individual cases with earnestness, zealousness and integrity. It is they who have morticed and placed brick by brick
the structure forming the law.
Amid the forest of daily tasks encompassing a lawyer it seems
that certainly one major beacon that has guided our brethren in
the past has been the principle that we are men in an honorable
profession whose standards of conduct must remain high and inviolate from the temptations of the market place.
Today our profession is under severe attack, and the question
arises as to why should this be so. The answer lies in the fact that
many of us have forgotten our inheritance. We have sat passively
while those less qualified have usurped our prerogatives-prerogatives which have been earned over hundreds of years and which
now threaten to slip away in decades. We have descended into the
market place and have thus lost the respect of those with whom we
deal. The uniqueness of a lawyer was and ought to be integrity.
We should stand like rocks before the storm, remembering that our
heritage is one of honor, that ours and our client's interests are one,
that we are a source from whom he will receive advice with only
his and not someone else's interests at heart. We must reaffirm our
faith in ourselves as a bulwark of liberty against the ceaseless pressure of conflicting demands. Upon doing these things we will regain
a sense of the nobility of our profession and will once more place
ourselves in the forefront of those who seek the high road that
leads to justice.

A LITTLE

KNOWLEDGE

The familiar maxim that a little knowledge is a
dangerous thing is perhaps nowhere more apt
than in the field of legal research.
The lawyer who relies upon a case or statute he
finds applicable in principle without checking its
current status as authority exposes both his
client's interests and his own reputation to grave
jeopardy. The case may well have been reversed
or overruled, the statute amended or repealed or
declared unconstitutional and void. Even the
simple citing reference adds to or takes from a
cited case some significant measure of weight or
force.
Reference to the appropriate edition of Shepard's
Citations makes instantly apparent the present
value as authority of the case or statute in which
an attorney is interested. Without such information, his little knowledge concerning that case or
statute is indeed a dangerous thing.

Shepard's Citations
COLORADO SPRINGS
COLORADO
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COLORADO APPELLATE COURTS - THE FIRST
HUNDRED YEARS
By ALBERT T. FRANTZ
Associate Justice, Colorado Supreme Court

/of

Albert T. Frantz was awarded the
LL.B. degree cum laude from the
University of Notre Dame in 1929.
He practiced law in South Bend,
Indiana until 1936, when he returned to Denver, his native home.
He was in active practice here until
1952, when he was elected to the
district court. In 1956 he was elected to the Supreme Court of Colorado, and is now an Associate
Justice of that tribunal. Mr. Justice
Frantz is president of the Urban
League of Denver; a member of
the Board of Governors of the Colorado Bar Association; on the Board
Directors of the Colorado chapter, Multiple Sclerosis Society; and
an honorary member of Phi Alpha
Delta law fraternity.

History in its most common connotation is epic-indeed, tragiepic. On its pages are spectacular accounts of movement and
change: the drama of struggle, of the rise and fall of peoples and
nations, of the, birth, growth and decay of civilizations and governments, and of the emergence, dominance and decline of military
and civilian leaders.
"The course of life is like the sea;
Men come and go; tides rise and fall;
And that is all of history."'
In this sense history excites the imagination. To the reader the
words of each page become men revivified and deeds re-enacted,
and verily, he is living imaginatively in a past.
Understandably, a history of a supreme court cannot be history
in such a sense. Striving to dispense justice in accordance with
principles, norms and standards which have been tried, tested and
found good in the crucible of the Judeo-Christian ethic of the people, its history is generally one of stability and somewhat colorless
constancy. And such in great measure is the history of the first one
hundred years of the highest appellate court of this state.
Mr. Justice Wilbur F. Stone, in an address entitled "History of
the Appellate Courts of Colorado" given to the Colorado and Denver
Bar Associations on the occasion of the reorganization of the Supreme Court on April 5, 1905, had excellent authority,' when he
1 J. Miller, The Sea of Fire.
2 "History is the essence of innumerable biographies."

Carlyle, Essays: "On History"

(1839).
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said, "The history of courts is more or less a history of their judges,
for courts are very much what the judges make them. '3 The obvious truth of this observation makes departure from a history
biographic in nature seem rather foolhardy.
But sheer numbers make such a history of doubtful value and
probably of dubious interest to the reader. Not all men are cut in
the heroic mold which makes interesting material for writer and
reader, and among these may be counted, in great part, the justices
of the Supreme Court of this state. Most of their biographies would
not make the printed page glow with anything other than intellectual achievement. To say this is not derogation; in most instances
they were dedicated men rendering a great judicial service.
During the court's near-centuried existence sixty-nine judges
have occupied its bench. In addition, seven men have performed
devoted assistance to the court as Supreme Court Commissioners.4
A number of district judges aided the Supreme Court in the disposition of causes pending before it by acting as referees. It will
thus be seen that many persons have participated in the rendition
of decisions handed down by the Supreme Court.
By the time this article is printed there will have been greatly
in excess of 19,000 cases filed in the Supreme Court, representing an
average of more than 190 filings per year since the court's creation.
In the determination of these many cases every facet of the law,
from abandonment to zoning, has received the attention of the court.
In the beginning necessity begot improvisation. A young and
raw frontier met the exigencies of the situation in typical American
fashion. Without the facilities of an established judicial system, the
settlers formed their own systems of courts. The lure of precious
metals brought people to the territory, and what would be more
natural than to create by consent miners' courts? "As far as can be
ascertained, the first of these Miners' Courts was organized in 1859,5
soon after the discovery of gold in the upper Clear Creek region.
Both the trial and the review thereof were simple, direct and
quick. In longhand, recorded in a notebook, some of the pages of
which are fading to the point of being unreadable (and they will
soon be of no value unless immediate action is taken to preserve
3 Address by Mr. Justice Wilbur F. Stone, Inaugural Ceremonies, April 5, 1905, reported in 34
Colo. xxiii, xxiv (1905).
4 Those who served as Supreme Court Commissioners are listed at the beginning of each volume
of the Colorado Reports from 10 to 16, inclusive.
5 Bench & Bar of Colorado 17 (Lewis & Stackelbeck ed. 1917).

CLOTHING
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this evidence of early Western Americana), are to be found enactments of the "Miners of Buckskin Joe's Diggings." Among them is
the following:
"Art 10th All disputes arising on Claims Matters shal be
left to the President or to Refferees chosen by the Parties.
Then either Party feeling aggrieved May bring the suit
before the Miners of this District whos decision shal be the
final and last Decision."
To maintain law and order so that rights might be assured in
mining claims the settlers organized mining districts and set up
machinery for governing their essential civic affairs. There was
great similarity in the laws enacted for the administration of these
local governments. They generally provided for a president, judge,
recorder, treasurer and sheriff."
"Whenever petitioned in writing by twelve miners," and upon
the performance of certain conditions, a miners' meeting could be
called.7 It is to be noted that neither butcher, nor baker, nor candlestick maker, and certainly not the grocer, the saloon-keeper or the
lawyer, could petition for such a meeting. Indeed, it is told (though
the writer has been unable to verify the accuracy of this statement)
that in at least one mining district lawyers were anathema in the
settled areas after sundown, and if caught in violation of the law
after that hour, suffered twenty lashes for their imprudence.
In the Lincoln District the trial could be to the judge of the
miners' court or to a jury of three, and in the event of an appeal the
contest was submitted to "a jury of twelve men, and from the decision of said jury there shall be no appeal."8 Likewise in the Union
District, trial could be had before the judge of the miners' court or
to a jury, and the party suffering an adverse decision could take
the case to the district's court of appeals." "The court of appeals
shall consist of the President of the district and twelve jurors. If
requested, the said court shall sit at such times and places as the
President shall direct, but every case of appeal shall be set for trial
within ten days from the time the appeal shall be taken, and the
decision of said court shall be final." t ° In other mining districts the
right to appeal from the decision of the miners' court to a miners'
meeting, composed of all the men in the district, was extended, and
the determination of the miners' meeting in all cases was final.'
Originally the greater part of what is today Colorado was incorporated in the Territory of Kansas. In 1855 the legislature of
Kansas Territory provided for "the county of Arapahoe in the Territory of Kansas," defined its boundaries, which included a vast part
of present Colorado, and appointed Allen T. Tibbitts "Judge of the
Probate Court of Arapahoe County, said court to be held at such
place in said County as the said judge shall deem best for the interest of the citizens of said county, provided always that the places
designated as the county seat shall be one place of holding said
0

Laws and Regulations of Union District art.

1, § 1 (1864)

(enacted Oct. 21,

1861); 2 Hafen,

Colorado and Its People 370 (1948).
I Ibid.
8 An Act Relating to Trial And Its Incidents, Laws of Lincoln District, (1860).
9 Laws and Regulations of Union District art. iv (1864) (enacted Oct. 21, 1861).
Ibid.
It
11 Bench & Bar of Colorado 18 (Lewis & Stackelbeck ed. 1917); 2 Hafen, Colorado and Its People
370 (1948).
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Court," and so forth. Judge Tibbitts was also vested with executive
powers by the act. This act was approved by Dan Woodson, the
acting Governor of Kansas Territory, on August 25, 1855. The appointment of Tibbitts was abortive, for he never set foot in Arapahoe County.
This mining frontier was in ferment. There were settlers who
openly espoused secession from Kansas Territory and the establishment of an independent state or territory. As a result, on October
24, 1859 the "Territory of Jefferson" became a fait accompli." During November and December 1859 and January 1860 the bicameral
legislature of Jefferson Territory met and enacted a code of laws. 3
A. J. Allison, as Chief Justice, and L. W. Borton and S. J. Johnson,
as Associate Justices, were designated in an election the provisional
judges of the Supreme Court of the Territory."
It is obvious that the tranquillity of order would have difficulty
taking root in such soil. Not only was there conflict between Kansas Territory and its creature County of Arapahoe, and the newly
created Jefferson Territory, but in the unhealthy climate of conflict
there sprung up other entities to vie for recognition, and particularly, Idaho Territory. 5 If it had not been for the local courts, all
would have been chaos.
Congress in February 1861 created the Territory of Colorado,
and in delegating authority to it brought order to the region. Under
the organic act creating the territory, the territorial legislature was
directed to divide the area into three judicial districts, each to be
presided over by a judge in residence. Together these judges con16
stituted the Supreme Court and reviewed the work of one another.
To this Supreme Court, President Lincoln appointed Benjamin
F. Hall to be Chief Justice, and S. Newton Pettis and Charles Lee
Armour to be Associate Justices." Pettis never served. His resignation was followed by the appointment of Allan A. Bradford. Their
decisions appear in the first Colorado Report which contains a
preface by Judge Moses Hallett in which he sententiously observed:
"All dissenting opinions will be found in their connection, and when
the bench was not full the fact is noted."
The first case of which there appears to be any record is Case
12
13
14
15
16
17

1 Hafen, Colorado and Its People 208 (1948).
Provisional Laws and Joint Resolutions of The General Assembly of Jefferson County (1860).
Ibid. (See list of provisional officrrs on second unnumbered page).
1 Hafen, Colorado and Its People 219 et seq. (1948).
Colo. Territorial Laws 1st Sess. 1861, § 9.
Ibid. (See list of federal officers of the territory).
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No. 6, Gardner v. Dunn," in which the judgment was reversed in
the January 1864 term of court. An action in forcible entry and
detainer had been filed before a justice of the peace in Park County.
Unsuccessful before the justice of the peace, the plaintiff appealed
to the district court, where the defendant sought dismissal for want
of a sufficient bond. Leave to file a sufficient bond was asked and
denied, and thereupon the appeal was dismissed. Referring to a
statute permitting the timely filing of a good and sufficient bond to
replace an inadequate one, the Supreme Court reversed with directions to allow the plaintiff to file a bond in compliance with law.
Worthy of note is the first criminal case decided by the Supreme Court. In the annals of criminal law it ranks high as a cause
celebre. It is the case of Franklin v. United States.'9 Franklin was
convicted of murder in the district court of the first judicial district,
sitting at Central City, Gilpin County, and was sentenced to be
executed. He prosecuted his writ of error, alleging that the trial
court "erred in entertaining jurisdiction of the offense charged in
the indictment, the first judicial district of Colorado Territory not
being in the sole and exclusive jurisdiction of the United States.""0
Involved was the construction to be placed upon a federal act
providing that:
"If any person or persons shall, within any fort, arsenal,
dockyard, magazine or any other place or district of country, under the sole and exclusive jurisdiction of the United
States, commit the crime of willful murder, such person or
persons, on being convicted thereof, shall suffer death."'
In a well reasoned opinion, written by Chief Justice Hallett, the
court sustained Franklin's contention, concluding that: "Because
there is no averment in this indictment as to the jurisdiction of the
United States in the place where the crime
was committed, the
2' 2
judgment of the district court is reversed.
Dehors the record, it appears that "Franklin never was tried
again. Released upon bail, he reported at the Gilpin County Courthouse at every term of court for many years, fully expecting to be
placed on trial again. His periodical visits to the courthouse gave
rise to a standing joke among attorneys and court officials. Whenever Franklin made his appearance, they would say, 'Here comes
Billy Franklin to be hanged again.' The records do not disclose why
Franklin never was placed on trial again. He was
a very popular
man and public feeling was greatly in his favor. ' 123
Other important cases came before the court, but they need not
be noted here. Before passing to the next step in the development
and history of the Supreme Court, it should be observed that the
Territorial Supreme Court pioneered in the law of mining and prior
appropriation of water, and laid down principles from which there
has been no deviation to this day.
To this point, this is a review of the appellate system of this
state in its swaddling clothes. On March 3, 1875, Congress adopted
an enabling act empowering the people of Colorado to form a con1R I Colo. 1 (1864).
19 1 Colo. 35 (1867).
"0 Ibid.
21 Act of April 30, 1790, c. 9, § 3, (later amended by Ree. Stat. § 5339 (1875)).
2- 1 Colo. 35, 43 (1867).
23 Bench & Bar of Colorado 23 (Lewis & Stackelbeck ed. 1917).
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stitution and state government, and providing for admission of the
state to the Union. The act provided that "until said state officers
are elected and qualified under the provisions of the constitution,
the territorial officers
shall continue to discharge the duties of their
4
respective offices.
Pursuant to the enabling act duly designated members met in
convention on December 20, 1875 and thereafter, to draft a constitution for Colorado..2 1 After much laboring the Convention drafted
the Constitution and it was adopted by the Convention on March 14,
1876, and ratified by the people at an election held July 1, 1876.
Article III of this Constitution divided the powers of the state
government into "three distinct departments - the Legislative,
Executive and Judicial," and, by Article VI, established a judicial
department. "The Supreme Court shall consist of three judges, a
majority of whom shall be necessary to form a quorum or pronounce a decision." It made provision for staggered terms for the
first three judges elected to the office, and provided that thereafter
judges should be elected for terms of nine years.
In accordance with the Constitution of 1876 an election was
held and the people chose for the first justices of the Supreme
Court of the State of Colorado Henry C. Thatcher, Samuel H. Elbert
and Ebenezer T. Wells. Thatcher became the first Chief Justice of
the State Supreme Court.'" The newly elected justices assumed
office at the April Term, 1877.27 Provision was made for the transfer and continuation of cases pending before the Territorial Supreme Court to the State Supreme Court.
Spanning the century we find that in this centennial year the
Chief Justice is Francis J. Knauss, and 0. Otto Moore, Leonard v.B.
Sutton, Frank H. Hall, Edward C. Day, William E. Doyle and the
author are Associate Justices of the State Supreme Court.
There is nothing novel about the present attempt to cope with
a heavily burdened docket. A plethora of cases filed in the Supreme
Court seems a recurrent problem. And various devices have been
tried in an effort to keep the Supreme Court abreast of its work.
It was only a few years after the establishment of the Supreme
Court of this state that the increase in cases filed created a mounting accumulation of unfinished work. To meet the emergency the
legislature created a Supreme Court Commission, to consist of three
members to be appointed by the governor "by and with the advice
and consent of the Senate. '2 1 Under the law it was necessary to
submit the determinations of the Commission to the Supreme Court
for approval.
After the Supreme Court Commission functioned for a short
time, it became obvious that it could not improve the situation.
An opinion of the Commission had to be reviewed by the Court,
and if the Court disagreed with the Commission, the Court had to
24 Colo. Enabling Act, § 6 (1875), 1 Colo. Rev. Stat. 238 (1953).
25 Proceedings of the Constitutional Convention, published by authority of Timothy O'Connor,
Secretary of State (1907).
"
25 Bench & Bar of Colorado 25 (Lewis & Stc.,kI1eck e 4. 191A.
27 Their first reported opinion appears in 3 Colo. 155 (1877).
s Colo. Sess. Laws, 1887, at 428.
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write an opinion itself. "This involved j 3t about as much time and
29
labor on the part of the court as if the commission had not existed."
The Supreme Court Commission was short-lived; on April 6,
1891 it was abolished by the legislature and the Court of Appeals
was established. 0 The Court of Appeals possessed "limited appellate jurisdiction of cases tried in the nisi prius courts."'" That it
decided many cases and was an industrious court becomes evident
when one surveys the twenty volumes of its reports, covering a
period beginning with the year 1891 and ending with the year 1905.
During its existence the authority of the Court of Appeals was
tested in the case of People v. Richmond.32 ' There is a familiar ring
to some of the language contained in Chief Justice Helm's erudite
opinion. Much of it could be applied with equal propriety to the
congested docket of the Supreme Court of today. One wonders if
the following quotation does not express thoughts which will have
a constant timeliness:
"Section 6 of the Bill of Rights, already mentioned, not
only guaranties to the citizen a remedy for every legal injury suffered, but also provides that such remedy shall be
enjoyed without delay. It is an open secret that the reviewing branch of our judicial machinery has for years been
unable to give this provision full force and effect. Upon the
organization of this tribunal, it received a bequest of more

"9Address

by Mr. Justice Wilbur F. Stone, Inaugural Ceremonies,

Colo. xxiii, xxviii (1905).
:to Colo. Sess. Laws, 1891, at 118.
t1 Address by Mr. Justice Wilbur F. Stone,
Colo. xxiii, xxviii (1905).
32'16 Colo. 274, 26 Pac. 929 (1891).
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than one hundred causes from the territorial court of last
resort. The state's diversity of industries and its marvelous
growth in population and wealth have caused a vast and
unanticipated increase in the volume of judicial business;
as one of the natural results, nearly three thousand cases
have reached this court for review. And when the novel
and perplexing character of a large part of this litigation
is considered, it is certainly not a matter of surprise that
the court, despite diligent and earnest endeavor, has failed
to keep pace with the rapid accumulations upon its docket.
The annoyance and delay incident to this condition of affairs have amounted in many instances to a denial of justice. The gravity of the situation appealed strongly for
some sort of legislative relief, if such relief were possible." 3
Again, in 1911, the legislature moved to relieve the pressure of
a mounting mass of cases by re-establishing the Court of Appeals
"for a period of four years. ' 34 This time the legislature created a
court consisting of five judges. And again the Court of Appeals,
revivified, acted with industry and despatch. Volumes 21 to 27 of
the reports of the Court of Appeals attest the fact that this court
was a hard-working judicial body.
The Supreme Court tried to meet the problem of the "crowded
docket" by adopting a rule on June 9, 1947, by the terms of which
it could call upon "any district judge of the state and any former
judge of this court, covered by section 33, chapter 46, '35 C.S.A., as
amended, able and willing to undertake the task," to assign to such
judge "as a referee to examine and report a suggested opinion in
any case at issue. ' 35 District judges graciously responded notwithstanding that they, too, were busy with their own dockets.
This recurring problem of the congested docket is now the subject of a study, 36 and it is sincerely hoped that a remedy will be
found. The legislature has established a Judicial Council which is
empowered to review the whole judicial system of this state, and to
made recommendations for improving the administration of justice.
It is believed that in due time constitutional and statutory changes
will be suggested which will result in a comprehensive program for
the removal of causes hindering the judicial process, including
measures for aiding the Supreme Court in its efforts to keep abreast
of work coming before it.
Much of the history of the Supreme Court is comprehended in
the written word-its decisions on matters of moment to litigants
or to the public. This history would be impossible to summarize
and present in narrative form. Approximately two and one-half
volumes of the Colorado Reports bring us to the threshold of work
undertaken by the State Supreme Court. The remaining decisions,
approximating 136 volumes, represent the work of that court.
It is respectfully submitted that the people of this state may
with propriety say to the Supreme Court in regard to its labors
during its near-centuried existence:
"Well done, thou good and faithful servant."
33
34
35
36

16 Colo. at 287.
Colo. Sess. Laws, 1911, c. 107, at 266.
116 Colo. 610 (1947).
Colo. Sess. Laws, 2d Reg. Sess. 1958, c. 33, at 204.
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THE BEGINNINGS OF LAW IN COLORADO
By

JAMES GRAFTON ROGERS

James Grafton Rogers, President of
the Colorado State Historical Society since 1949, first suggested the
celebration of the Gold Rush Centennial. A graduate of Yale, Dr.
Rogers also holds degrees from
Denver University, the University of
Colorado, University of Pennsylvania and Colorado College. He
has been a law professor at Yale,
and law dean at both the University of Colorado and the University
of Denver. In addition he has held
several high posts in the federal
government and has published
many books, papers and addresses. Dr. Rogers is a past president
and honorary life member of the
Colorado Bar Association.
Law began in Colorado in 1859. It took the form of legislation,
courts and trials set up and administered by many little local governments created by the gold miners themselves. There was no
authority whatsoever for the creation of these governmental units
except the will and proceedings of mass meetings held in the mountains on the call of a group of prospectors, but many of them flourished, lasted for years, adopted and enforced elaborate codes of law,
gave judgment in civil cases and punished criminals. The origin,
form and influence of these miners' commonwealths have invoked
considerable study and writing by historians.
The local governments were called "districts" almost invariably
but the word district did not mean merely an area. It meant a local
sovereignty. It meant this to the miners. A district operated as a
commonwealth, with all the emblements of power and force. It
elected officers, executives, judges and police, and paid them. Many
a district had a treasury and extensive written files and property
records. Some had lengthy codes of judicial procedure, as well as
civil and criminal substantive law.
Besides the mining districts, a number of agricultural or urban
government units were formed by the same means and on the same
pattern as the creation of the miners and were sometimes also
called "districts," but more often "claim clubs."
There were several hundred mining districts which operated
in Colorado. One authority lists 575 but there is duplication and
the real number he records seems about half that total. Another
lists 132 and yet another authority, the noted mountaineer Clarence
King, prints quite fully the records and minutes of seventy-nine
districts. It seems likely that a thorough search of court house
vaults in Colorado, of the rare book shelves in the world's great
libraries, and of the journals of early travellers would produce
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records of about three hundred mining districts in Colorado and
about twenty-five imitations in the form of claim clubs. In short
none of the compilations mentioned approaches completeness.
The first district set up in Colorado seems to have been "Mountain District No. 1, Nebraska Territory" which was created in the
spring of 1859 at Gold Hill in Boulder County. The district which
had the greatest prestige and influence as a model for others was
the Gregory District born at a mass meeting on June 8, 1859. at what
is now Central City and Black Hawk. Districts were organized as
late as 1880. However, after Colorado Territory was effectively
launched under federal authority late in 1861, most of the parentless little local governments surrendered their law making and enforcement to the territorial officials. For about three years, 1859
through 1861, the creation and enforcement of law in Colorado depended almost wholly on the mining districts. Today, after the lapse
of a century, one town in Colorado preserves the structure of a mining district.
When one states that in the area we now call Colorado, the
machinery of law, the mechanics of legislation, of judicial procedure, of trial, sentence and judgment did not exist before arrival of
the Gold Rush of 1859, and that legal procedures were then adopted
and operated by mining districts, he should not forget that several
national ensigns had flown over the area long before that date.
Spain, France, Mexico, the United States and perhaps even Great
Britain and the Republic of Texas claimed sovereignty over this
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part of the Rocky Mountains and the apron of prairie-land which
stretched eastward to the Missouri River. Spanish soldiers had
carried the banners of Spanish monarchs into this area centuries
before the Gold Rush. We have no record of any courts held here
by Spanish officials unless it be some trivial case of a soldier being
tried by his officers or a runaway slave being whipped by his captors in the name of the law. No judicial officer of France or even
of Mexico ever swaggered in the Rockies. Pike unfurled the American ensign in our southern valleys and he punished some of his
soldiers, but neither flags nor military discipline are law. We have
no record of a judge who sat on a bench or of a legislator who made
law in this region before the miners took charge.
It is true also that for a few years-not many-before the Gold
Rush, the tract now called Colorado had by legislation in Washington been divided among four territories. Utah Territory had been
created west of the continental divide in 1850; and Kansas, Nebraska
and New Mexico in 1854 south and east of the divide. None of these
paper authorities had sent an officer, opened an office, levied a tax,
established a court or in short made an appearance in the Colorado
region. Kansas, which ran along the plains as far north as modern
Boulder, had called its western edge Arapahoe County and other
counties but no officer had approached the area. There were of
course no towns in Colorado at the eve of the Gold Rush, except
some tiny Mexican villages in the San Luis Valley. There seem not
to have been more than a dozen English-speaking men residing in
the Colorado region. Most of these men had Indian wives. The area
was a wilderness. There were no legal operations and no reason
for any.
It is to be noted also that while the mining districts in 18591861 were the effective and numerous sovereignties which announced legal principles, protected property and regulated behaviors, other and even rival organizations were set up to assert
authority. As we have seen, some of the claim clubs on the plains
or along the foothills adopted legislation and held court. A good
example is the Bergen District, a little government set up in 1860
by ranchmen who ran a road stop on the route to the mines at the
place we now call Bergen Park, west of Denver. This and its sister
claim clubs were simply imitations of the mining districts for local
purposes and frankly so.
Here and there over the Colorado area another expression of
law appeared now and then. This took the form of "people's courts."
These were nearly always temporary expediencies created by popular anxiety about violence. They arose from mass meetings or
vigilante committees. These "people's courts" were quite different
in purpose, atmosphere and operation from the courts of the mining
districts. The latter were permanent in a sense. They applied legislative codes for the most part and were responsible to formal authority. Some of the districts allowed a litigant who had been defeated in the miners' court, where the judge of the district presided,
and particularly a criminal convicted in this trial court, to appeal
his case to popular vote. The miners were then assembled in a mass
meeting. Indeed they were usually already on hand as important
trials attracted many spectators from all the gulches. The case was
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not retried before the mass meetings however. Most of the audience
had already heard the evidence. Usually the appealing litigant or
his lawyer made a plea for mercy or forgiveness. The victorious
side, which in criminal cases was the district itself, replied. The
issue was put to a vote. These appeals were seldom successful. This
type of procedure was not that of a "people's court." It was purely
appellate and never was a trial of the facts. It was much more
nearly akin to an application for pardon than to a rehearing of the
issues.
As we have seen, the Territories of Kansas, Nebraska, New
Mexico and Utah were the legitimate, and the only legitimate, governments with authority in Colorado during the Gold Rush but
none of them asserted themselves, or even appeared on the scene.
There is some indication that a sheriff for Arapahoe County, Kansas, appeared or was expected to appear but if such an officer arrived at all he took no part in law enforcement. The first code of
procedure adopted for the Gregory District mentioned this sheriff
and appointed him the agency to enforce the judgments of its miners' court. "The Sherriff of Arapaho County shall be Exofficio Sherriff of this District" they announced-thus calmly calling on the
lawfully begotten authorities to adopt and enforce the district's own
illegitimate legal offspring. A few months later the miners at Gregory in another of their mass meetings provided for electing a
sheriff of their own. In general it is clear that neither Kansas nor
Nebraska played any role in law making or law enforcement. The
first mineral discoveries were all in these two sovereignties. By the
time the prospectors crossed the boundaries of Utah and New Mexico in any numbers these last units had been superseded by establishment of the Territory of Colorado.
There was, however, one pretender to the throne which was at
least a prospective rival of the mining districts in the assertion of
juristic power. This was the "Territory of Jefferson." This also was
a "boot-strap" government set up late in 1859. It had no ancestry
except a series of conventions held to forward some sort of central
'government for the region and a submission to popular vote of its
constitution. Jefferson Territory never really succeeded in getting
into operation. It asserted authority over an area much larger than
the present state of Colorado and had a full regalia of officers, laws
and even taxes, but beyond a trial or two held by its "Provisional
Court" it seems never to have had any influence on law or order.
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Indeed Jefferson Territory during its brief life seems to have been
more the creature of some ambitious politicians than of any solid
public demand or opinion such as supported the mining districts.
The Territory is only one of a lot of similar self-born "states" or
"territories" which sprang up on the frontier as the nation moved
west and none of them came to much. The governor chosen under
itS constitution surrendered the power he never achieved and dissolved the government that never really existed by issuing a dramatic and quite winning proclamation on the arrival of Gilpin, the
first territorial governor appointed by the President. The best hour
of Jefferson Territory was that of its demise.
It was the mining districts, then, which introduced the machinery of law to Colorado. They filled a vacuum. For two or three
years they were the effective organs of government. It was more
than twenty years before they all ceased to legislate, adjudicate
civil cases and enforce law and order.
This they did in a curiously uniform pattern. No two districts
were exactly alike. Dozens died aborning. Hundreds reached maturity and operated effectively. A few like Gregory District at
Central City and Griffith District at Georgetown became highly
organized, complex and active local governments. Combined, the
districts not only reigned and ruled in the mountains, but created
principles and practices which became permanent jurisprudence.
The districts nearly always originated from mass meetings
called by a group of prospectors after discoveries of mineral deposits in a new valley, gulch or hillside led to an influx of miners.
The callers were usually earlier arrivers anxious to protect their
holdings against invasion and disorder. The procedure was to elect
a chairman and secretary as soon as a crowd gathered, listen to an
orator or two and pass a series of resolutions. This form of legislation by resolution was followed in all subsequent meetings of the
miners but the text of the resolutions adopted were promptly referred to as "laws." In the later proceedings of the more mature
districts, amendments, revisions and even lengthy codes were drafted by committees appointed by popular vote and given time to report at an adjourned session. No legislative body was ever set up.
The referendum was to the miners and in some districts many meetings were held over the years. The minutes were kept in writing,
usually in ink but sometimes in pencil, usually in a note book or
small blank ledger but sometimes on loose sheets. A few districts
printed their laws on broad sheets or in leaflets or had them published in full in local newspapers. The original records, written or
printed, were in later years supposed to be deposited in the courthouses. Masses of them survive in county vaults but district minutes are considered treasures by collectors, bring high prices and
have been sold by purloiners to many museums and libraries. The
spelling and grammar in them is often atrocious. In other cases we
find expert draftsmanship and fine penmanship.
The first resolutions presented to an initial mass meeting usually adopted a name for the district or tacitly accepted one already
current. Most of these names are geographic, such as California
Gulch Mining District, Red Mountain or Pleasant Valley but
many take the name of the first discoverer like Buckskin Joe or the
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two districts mentioned above, Gregory and Griffith. A few are
playful like Tincup, Shirttail or Mosquito. A few are sophisticated
like Argentine or Oro Fino.
Boundaries were then established for the district by reference
to streams, divides or other existing districts but often very vaguely
at first attempt. The resolutions then proceeded to adopt rules regarding claims, the size of gulch (placer) and lode holdings, or tracts
to be used for mills and even ranches, and announced how many
claims a man could own and how each must be staked, recorded and
worked to be held.
The first motive of the miners in organizing was nearly always
to evidence and regularize their possessory rights on the public
domain. The first officer set up by the resolutions was therefore
that of a recorder, usually so entitled. His compensation in fees
was often prescribed but sometimes tacitly assumed to be the familiar practice, e.g., fifty cents for each claim copied in his record book.
Sometimes at the first mass meeting, but nearly always at an
early session, the office of judge of the miners' court was created
and someone elected to fill it, for it was not long after a gulch was
alive with men that disputes arose or a rowdy element appeared,
drinking, fighting and stealing. The third essential was an arm of
the court. The post of sheriff or constable was created and filled.
Only one other officer was essential, namely the chairman of
meetings of miners. At first each session was likely to adopt a
chairman and secretary ad hoc but soon the recorder became not
only secretary but also treasurer, ex officio, of the district and the
office of chairman or president was combined with that of judge.
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As chairman this officer had no executive powers. These powers
tended to adhere to the judgeship. The reason for this is historical
and will be noted later. Sometimes there was only a judge, sometimes a combined president and judge under either name, and sometimes both a president and judge. In this last case the president was
required to serve also as judge whenever needed. The tendency was
to combine the executive and judicial functions but with the judge
in predominance-a breach of Anglo-Saxon tradition.
Sometimes at the first meeting but always at an early session
codes of substantive and adjective law began to take shape. Crimes
were defined and penalties provided. The first special legislation
was likely to forbid nuisances, that is to say the pollution of streams
and fouling of cabins by sewage, offal and garbage. Most of the
districts seemed to assume that any offense commonly punished in
"the States," as the miners called the Mississippi Valley, was within
the scope of a miners' court without expressly so providing; but
wrongs peculiar to outdoor life in mountains, such as rolling rocks
down hill and setting fire to woods, were defined and penalized. In
one case it was decreed unlawful either "to put out or set a fire."
It would seem that vandals were raiding cabins or camps in the
absence of the miners and extinguishing the fires under the slowly
simmering kettles of beans or letting ovens cool in wintry weather.
The cutting, removal and use of timber was often regulated in great
detail and the obstruction of roads forbidden. In the more complete
codes, lists of many familiar and common offenses were made and
penalties attached, as for murder, manslaughter, grand and petit
larceny, forgery and perjury. Hanging, banishment, lashing and
fines were the usual punishments. Jails were almost unknown, so
confinement is seldom mentioned. Justice moved swiftly and bail
seems never to have been allowed.
On the procedural side, some of the codes are unexpectedly elaborate. Here and there a district forbade the appearance of lawyers
in courts but in general the procedure was framed in words of art
and only a lawyer would grasp the meaning. The jargon of the
Field Codes of civil procedure was generally employed. There are
references to summonses, complaints and terms of court for example. The courts, as a rule, were given both civil and criminal jurisdiction. Written pleadings were often required. Trial was to a jury
unless waived by agreement, usually a jury of three, and in the
typical district appeals were allowed to the miners' meeting or
sometimes to a second and larger jury. Sometimes a jury was authorized to punish any offense it deemed proper, whether listed or
not, and to fix the penalty. The juries seem to have done this regardless of authorization.
The mining districts were utilitarian and that only. This mass
of lengthy legislation and detailed procedure was not adopted for
intellectual amusement or in imitation of affairs at home in "the
States" and seldom even of other and older districts. We find preserved very little in the way of court dockets and records as contrasted with the volume of minutes, legislation and claim records
which has come down to us, but litigation must have been frequent
in the districts or the work of enactment, revision and codification
would not have been undertaken so often nor in so many widespread localities. The machinery of law introduced by the districts
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Finally, and in general, the typical district contained several
square miles, all usually in one valley. In rich mineral areas like
the counties of Clear Creek, Gilpin, Lake, Summit and San Juan,
districts were clustered like cells in a honeycomb. So far as numbers of residents are concerned there are accounts of about two
thousand votes being cast at a district election. A count of two or
three hundred is much more common.
Turning now for a moment from the description of these little
governments to their origin and posterity, their roots and fruit so to
speak, we find that mining districts were set up at one date or another in eleven states west of the Mississippi. King, in a volume of
census reports, prints proceedings copied from 332 in the whole
West showing California with the largest number and Colorado
second. A later authority estimates 1,479 for the whole West. These
figures are without doubt too small and besides do not contain the
agricultural claim clubs which for our present purposes are equally
important. There must have been close to 2,000 of these organisms
set up in America between 1848 and 1890.
The pattern originated in California in the Gold Rush of 1849.
While California had been long settled and resembled little the wilderness invaded by prospectors in Colorado ten years later, the
forty-niners found minerals in localities where the territorial government recently set up to replace the Mexican regime had no officer, in short where law had not reached. They faced also the fact that
neither Spanish nor American custom or legislation provided a
framework for mining of the sort they were entering. They therefore agreed on rules and set up the mechanism of law and order by
mass meetings. The Spanish legal system had presided over California for centuries and in it the miners found two or three legal
principles which seemed convenient. One was the ancient Spanish
principle that minerals belonged to the Crown and not to the surface land owner. Under this principle exploration was encouraged,
the first discoverer having a superior right. The forty-niners found
in these doctrines a justification for invasion of the public domain
and the rule that first in time was first in right which they promptly applied to the acquisition of both minerals and water.
Another institution of Spanish jurisprudence was found among
the local inhabitants and promptly borrowed also. This was the
office of "alcalde." Towns and villages in California as elsewhere
in the former Spanish empire were governed by alcaldes who combined executive, judicial and legislative powers, serving as judges,
business managers and chairmen of the councils in towns. The title
is Moorish in origin as is so much of Spanish custom and language.
It means judge. It is a form of the word "cadi" which appears often
in tales of The Arabian Nights and modernly denotes a village judge
in Arabia and Turkey. The office of alcalde, found nearby in the
native California settlements, met exactly the needs of the miners
for a stern and dictatorial chieftain to preserve order in the placer
valleys and enforce the rules of the game. The mining districts in
California when organized by the mass meetings first adopted rules
to govern claims, then appointed a secretary or recorder to register
their holdings, and when the need developed set up a miners' court
headed by an officer they sometimes called the alcalde and some-
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times the judge-in any case one who was a combined judicial,
executive and presiding functionary such as the miners observed
in the nearest market town.
When gold was found a decade later in the so-called Pikes Peak
Diggings, the same problems arose here as in California, but if anything in a more extreme form, for there was no trace of law in the
Rocky Mountain wilderness. Moreover the migration of prospectors
was faster and into rougher and more isolated terrain. Among the
early prospectors in Colorado were many men who had taken part
in the California Gold Rush, and had returned forlorn and disappointed but still itching with hope and the love of adventure. In
fact these former forty-niners almost predominated among the
successful leaders. They could distinguish gold from mica or iron
pyrites, which most of the argonauts could not do, and they knew
the craft and custom of mining. These men imported much of the
vocabulary, tools and skills of the California goldfields and with
them the model and tradition of the mining district. This governmental institution was elaborated in Colorado and costumed with
many Anglo-Saxon and Midwest American political ideas, but the
office of alcalde was preserved and employed, the title being translated into "Judge of the Miners' Court" or "President."
The districts were governed in Colorado as they had been in
California by an officer who was primarily a judge but who also
served as chairman of meetings and as executive, in a fashion unknown to British or American communities and denounced by their
doctrinaires but quite familiar and congenial in Spain and Arabia.
The analogy can be pressed too far, for the mining districts in Colorado grew away from the Spanish tradition in time and became
more and more Virginian and Missourian. However much grafted,
the root grew from the alcalde.
The mining districts are gone. They served the cause of law
and order well but briefly. Our main inheritance from them is the
framework of American mineral law and the law of water in the
western states. The federal government in 1866 legitimized the
miners' customs and property claims. Our federal and state legislation and court decisions are permeated with the doctrines of the
mining districts.
One other inheritance also survives. In Colorado the form of
the mining district is preserved in the government of the quaint
mountain municipality of Georgetown. It seems to be the only
mining district surviving in America. It operates under a special
charter passed by the Territorial Legislature of Colorado in 1869 and
very little altered. The town has no mayor. Its chief officer is the
police judge to whom the charter assigns the usual duties of mayor
somewhat enlarged in authority, and also the chairmanship of the
council, called now the Board of Selectmen. Georgetown was originally the Griffith Mining District. A number of provisions of its
charter are copied directly from the text of district laws, as for
example that any office whose incumbent is absent from the town
for sixty days is deemed vacant. The district originally was headed
by a "Judge of the Miners Court" and had no president. Later the
chief officer was called "President & Judge of the Miners Court."
When the town charter was adopted .the title of president was ob-
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viously inappropriate for a town so the Georgetown leaders reverted to the word "judge" and as the court was no longer a miners'
court but a municipal magistracy, they added the prefix "police."
It is evident that the "Police Judge" in Georgetown is the "Judge
of the Miners Court" in the Griffith Mining District who was in
turn the alcalde preserved in the California mining districts and
originally derived from Arabia. The establishment of law in C6lorado was the achievement of the miners but their ways and means
were ancient of days.
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Colorado's "Rush to the Rockies" Centennial might well have
provided an occasion for recognizing a century-old constitution if
the promoters of the State of Jefferson -had been supported by
their fellow citizens. During April 1859, as the vanguard of the
100,000 argonauts was reaching the straggling cabins and tents at
Cherry Creek and the Platte River to join gold seekers and discoverers of 1858, demands for a government arose in several of the
new settlements along the front range of the Rocky Mountains.
Out of these demands grew a call for a constitutional convention to
meet in June in Denver and draft a frame of government. Local
sentiment for statehood was bolstered by the arrival of Horace
Greeley, the New York Tribune editor, on June 6, the day the convention met, and his address to a mass meeting advising statehood.
Whether it was due to the uncertainties of the future of the new
region, a sudden exodus of prospectors to the new discoveries of
rich veins in the Chicago Creek and Gregory Gulch regions, or the
need to plan carefully the various provisions of the proposed organic law, historians are not quite agreed, but the June assembly
adjourned with plans for staging another and larger convention
in August. This meeting was duly held and under the stimulus of
such leaders as William N. Byers, editor of the Rocky Mountain
News, adopted a constitution largely modelled after the one created
for Iowa two years before. Early in September, the voters of the
mining and supply camps decisively rejected the proposed frame of
government for the embryonic State of Jefferson, even though,
according to one report, a favorable vote of 1,000 was tabulated
from Fountain City, a struggling community with a total population
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of less than 100. Thus statehood was postponed till a later and more
propitious date.
Meanwhile, Congress established the Territory of Colorado in
1861, and in 1864 afforded the six-year-old region a new chance for
entering the union on a basis of equality with the other states. This
opportunity arose partly from the need of the political party controlling the national government to ensure its continuance in power
during the troublesome period of the latter stages of the Civil War.
Political necessities thus displayed, foreshadowed an important factor that was to influence the course of events leading to the creation
of the Centennial State a dozen years later. Coloradans in 1864
rejected the proposed state constitution drawn in conjunction with
Congressional authorization, and when during the succeeding year
the citizens of the territory reversed their course and ratified a
constitution, the exigencies of party politics in the nation's capital
at that time thwarted all efforts for admission as a state.
Several Coloradans carried on sporadic efforts to gain official
permission in Washington for a new attempt to frame a state constitution, but it required a favorable combination of persistent and
skillful leadership, general willingness to accept statehood among
territorial residents, and the necessities of national politics at the
nation's capital before statehood could finally be achieved.
In 1870, census statistics revealed a total Colorado population of
just under 40,000, an increase of only about 15,000 from the previous
decade. The former figure scarcely justified the creation of a state,
and for most of the first term of President U. S. Grant (1869-1873),
leaders of the government in Washington were indifferent to Colorado statehood enthusiasts. The unpopularity of the Grant administration nationally, however, led to formation in 1872 of the Liberal Republican Party which, combining with the Democrats in
support of the presidential candidacy of Horace Greeley, caused
serious concern in regular Republican top circles.
This changing national picture, plus the untiring efforts of Colorado's delegate to Congress, Jerome B. Chaffee, started the wheels
turning in behalf of the passage of an enabling act for Colorado
statehood. In December 1873, President Grant included in his message to Congress the proposal: "I would recommend for your favorable consideration the passage of an enabling act for the admission
of Colorado as a State of the Union. It possesses all the elements of
a prosperous State, agricultural and mineral, and, I believe, has a
population now to justify such admission." Almost immediately
two bills were introduced into the House of Representatives, one
by Delegate Chaffee, to carry out the President's recommendation.
After consideration by the House Committee on Territories, the
Chaffee bill was reported out and by June 8, 1874, with little opposition, passed the House and was sent to the Senate.
In the Senate, the Chaffee sponsored enabling act encountered
opposition arising from several sources. One of these was manifest
in the hostility to Colorado statehood reflected in eastern newspapers. Frank Hall, in his History of Colorado, quoted a Pittsburgh
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newspaper as maintaining that the "discovery of gold and the
profligate scenery of the spot [Colorado] is its entire fortune." In
enlarging upon this indictment, the paper claimed that "Colorado
consists of Denver, the Kansas Pacific Railway, and - scenery.
The mineral resources of Colorado exist in the imagination. The
agricultural resources do not exist at all." Other newspapers were
equally skeptical of the readiness for and value of Colorado for
advancement from territorial status.
Such hostility was matched by honest doubts about the desirability and values of statehood in Colorado. Many residents believed
that statehood meant heavier taxation at a time when the territory
was ill-prepared to support it. The effects of the Panic of 1873,
according to Judge H. P. H. Bromwell, a subsequent leader in the
convention which framed the state's constitution, began to be felt
in Colorado early in 1874 and were increasingly severe by 1875.
This meant that a business depression had caused the value of real
estate to fall to about one half of what it had been, and building
construction nearly to cease. Moreover, the farms were stripped by
a visitation in 1873 of Rocky Mountain locusts, whose destruction
was continued in succeeding years. Such circumstances, in addition
to others, caused the Rocky Mountain News on November 18, 1875,
to analyze the reasons for believing that statehood was not popular
in Colorado Territory.
An additional factor in Colorado was the division within the
Republican party and the consequent election, in 1875, of a Democratic Territorial Delegate, T. M. Patterson, to replace Republican
Chaffee in the next Congress. The Republican split had arisen over
dissatisfaction with the governor whom President Grant had appointed in 1874, Edward M. McCook (who had served a previous
term, 1869-73). Governor McCook had secured the appointment of
his own supporters, replacing other Republican incumbents, and
had antagonized many territorial leaders of his party. The Governor also was accused of various acts of maladministration.
As a result of the party split and the Democratic strength in
the territory, national Republican leaders feared that they would
not be able to count on Colorado's increasing the Republican
strength in Congress and in the coming presidential election of
1876. When the House-adopted enabling act came up for consideration in the Senate during the latter part of February 1875,1 Senator P. W. Hitchcock of New York earnestly supported its passage,
exaggeratedly claiming that Colorado's population had risen since
the 1870 census to 150,000. On the other hand, Senator 0. P. Morton
of Indiana maintained that he and others would fight enactment
of the law unless Governor McCook were removed to prevent Colorado from becoming a Democratic state. Even the support of the
Republican caucus could not secure Senate passage of the bill until
President Grant was persuaded to ask for Governor McCook's resignation. Reluctant to go back on his appointee, who had been a
general in the Union Army. under Grant at Shiloh, the President
finally yielded to the entreaties of McCook's opponents and appoint1 On February 27, 1875, General R. W. Woodbury, owner and editor of the Denver Times, published an editorial which anticipated statehood for Colorado, and first suggested the name "Centennial State."
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ed Colonel John L. Routt, an able and honest Assistant Postmaster
General, to replace Governor McCook. As soon as this nomination
was sent to the Senate, it was confirmed and the Colorado Enabling
Act was overwhelmingly passed.
Curiously enough, while Delegate Chaffee had been promising
that Colorado could be counted on to go Republican, Delegate-elect
Patterson had been quietly assuring Democratic leaders in Congress
that the new state would remain Democratic, and therefore they
should vote in favor of the enabling act. Yet Senate passage of
the bill did not mean final approval. There were still three hurdles
in the way, namely: House acceptance of a few Senate amendments
to the bill before the session expired on March 3, 1875, a commitment by Delegate Chaffee to support simultaneously an enabling
act for New Mexico (in the face of antagonism created by New
Mexican Delegate Stephen B. Elkins), and Presidential approval
of the bill in defiance of ex-Governor McCook's efforts to secure a
veto.
The House delayed consideration of the bill with its Senate
amendment until the last day of the session when a host of other
last-minute bills were pressed for consideration. A recess was taken
by the House late in the afternoon of March 3, until 8:00 p.m.
Delegate Chaffee was advised that if he wished the Colorado bill
passed he would have to drop his support of the New Mexico bill,
so reluctantly he assented, and in due course that evening the Colorado Enabling Act was passed. The bill was already enrolled so
the proper congressional signatures were hurriedly obtained and
then it was rushed to the President who affixed his signature
twenty minutes before midnight of the expiring session.
Passage of the Enabling Act of 1875 left several unanswered
questions, such as: would the leaders of Colorado be able to devise
a constitution that conformed to congressional requirements, would
the voters of Colorado adopt such a constitution, and would the new
state select two Republican Senators and a Republican Congressman, in addition to three Republican electors for the presidential
contest of 1876? The answer to each of these questions proved to
be in the affirmative, largely because of the vigorous and able Republican leadership in Colorado during the ensuing fifteen months.
The newly appointed Governor Routt arrived in Denver on
March 21, 1875 and promptly proceeded to begin restoring unity
and harmony to the divided Territorial Republican Party. A meet-
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ing of the Republican Central Committee during the latter part of
April brought at least a surface harmony which was later reflected
in the results of the election of members to the last territorial legislature. This election, held on September 24, 1875, gave the Republicans a narrow majority of one in the combined council and assembly membership.
Whether or not this showing encouraged the Governor as to
Republican prospects is a moot question. In any case, on the same
day as the election, he issued a proclamation designating the date
of October 25 for the selection of delegates to a constitutional convention, and the date of December 20 for the opening of the convention. Incidentally, according to the enabling act, the convention
opening date should have been set for no later than December 1,
but the Governor must have believed 2that he had sound reasons for
postponing it for another three weeks.
The October election of delegates was reported to have been
devoid of excitement, though it was somewhat partisan, and only
a small vote was cast. Nevertheless, from twenty-four districts a
total of thirty-nine delegates were chosen, twenty-four of them
Republicans and fifteen Democrats. The ninth district, comprising
Arapahoe County, in which Denver was situated, was permitted
to select six delegates. The thirty-nine delegates included some
of Colorado's leading citizens, drawn from many segments of territorial life. Eighteen were lawyers, twelve had held judicial office,
three were bankers, and others represented mining, farming,
stockraising, newspaper and railroad activities. Three delegates
represented the Spanish-speaking elements in the territory, two
had German backgrounds, eight were credited with being fiftyniners and almost all had been born outside the territory, fifteen
3
having migrated from Pennsylvania and several from Illinois.
The delegates assembled for their first meeting at 9:00 a.m.,
December 20, 1875, at the old Odd Fellows Hall in the First National Bank Building, at the corner of Blake and F (16th) Streets
in Denver. That morning the Hall was still in the process of ornamentation. The Mayor, the City Council and other enterprising
citizens had contributed numerous paintings, flags, floral tributes,
and vases to lend a colorful atmosphere, and the janitors were placing these decorations in suitable positions as rapidly as possible.
After this flutter had subsided, a temporary organization of the
convention was devised, Judge Wilbur F. Stone, a Democrat of
Pueblo being chosen temporary chairman. Partisan feeling is evident in the fact that one of the leading, experienced, and able Republican delegates, Judge Bromwell, later referred to the fact this
selection weakened "the enemy on the floor" during the time of the
election of permanent officers.' As a matter of fact, each of the two
parties had previously held caucuses, and so the election proved to
be a matter of the majority Republicans placing their slate in office.
After these preliminaries, partisanship was said to have subsided,
2 The enabling act is reproduced in its entirety in Smiley, Semi-Centennial History of the State
of Colorado, 492-94 (1913).
3 The different nationalities led to a requirement that state laws be printed in English, Spanish
and German for more than two decades after the constitution was adopted. Two of the Spanishspeaking delegates could converse with other delegates only through an interpreter.
4 Mr. Bromwell had served as a member of the Illinois Constitutional Convention of 1869-70.
He also had represented Illinois in Congress.
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and was not again in evidence during the remaining eighty-five days
of the session. The officers chosen included: Joseph C. Wilson of
El Paso, President; W. W. Coulson of Boulder, Secretary; Herbert
Stanley of Clear Creek, Assistant Secretary; and H. A. Terpenning
of Arapahoe, 2nd Assistant Secretary.
The next important step proved to be the establishment of
committees, each to frame and present an important segment of
the proposed constitution. Judge Stone was made chairman of the
Committee on Standing Committees, and on December 22, Judge
Stone's committee made its report. The public was greatly concerned with the question of committee assignments. On December
23, the number of spectators was reported to have been much larger
than that of the preceding day. In short, a newspaper account revealed that "the auditorium was packed with the leading citizens
of Denver, eager to note the complete organization of the convention in the way of appointment of committees." On that day, the
meeting was called to order at 2:15 p.m., and was opened by prayer
from the pastor of the Presbyterian Church. Yet in spite of careful
consideration and great popular interest, final agreement on committees and committee assignments was held over till the following
day. Then, only a few
hours before the start of Christmas Eve, a
5
decision was reached.
The decision called for twenty-six standing committees, and
because of the limited number of delegates, each representative was
required to serve simultaneously on two, three or even four committees. Some of the latter were: the Judiciary; Bill of Rights;
Education and Educational Institutions; Public and Private Corporations; Revenue and Finances; Mines and Mining; Irrigation,
Agriculture and Manufactures; Military Affairs; State, County and
Municipal Indebtedness; and Forest Culture. The work of the committees, which began during the ensuing holidays, has been described as onerous and often discouraging, and the reports that were
submitted to the convention provoked extended debate.
The convention reassembled on January 4, 1876, at 10:00 a.m.,
and opened with a prayer by the pastor of the Congregational
Church. Petitions and resolutions began pouring in, and within a
few days, reports of the standing committees, as they were completed, began making their appearance on the floor. It had been
decided that in order to save expenses there would be no official
verbatim reports of convention debates, but the local newspapers
afforded fairly thorough coverage, and each delegate was provided
daily with copies of the Tribune, the News, and the Times.6
Since an extended period was spent in debate and the finisher
document itself was extremely lengthy, it is impossible to note
more than a few highlights. The subject which produced the greatest number of petitions related to constitutional recognition of the
"existence and providence of Almighty God." For more than the
first sixty years of our country's history, as Professor C. B. Goodykoontz has pointed out, few state constitutions mention the name
of God, but after 1840, the number tended to increase.7 The Colo5 A complete list of committees and their members is presented in Stone, History of Colorado,
184-85 (1918).
6 The official record is found in O'Connor, Proceedings of the Constitutional Convention (1907).
7 1 Hafen, Colorado and Its People 347 (1948).
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rado convention delegates failed to support this trend, however,
and so began the Preamble to the Constitution with the words: "We
the People of Colorado; with profound reverence for the Supreme
Ruler of the Universe ...
"
The report of the Committee on the Bill of Rights, submitted
early in January by its chairman, Alvin Marsh of Gilpin County,
revealed provisions common to such bills and several features somewhat distinctive to Colorado. The bill, as finally adopted, contained
twenty-eight sections and formed Article II of the Constitution.
It conformed where necessary to the requirements of the enabling
act, in its provision for religious toleration, for example. It also
provided that a grand jury could consist of twelve-men instead of
twenty-three (any nine of whom concurring could find a bill), and
that a petit jury could consist of fewer than twelve men in civil
cases. This latter provision has been called a distinct innovation.
Another novel feature of the bill specified the right of taking private property for private use, after paying just compensation, if
necessary for use in creating reservoirs or ditches to carry water.
In considering the proper use of water in an arid state, the
Committee on Irrigation, Agriculture and Manufactures, chaired
by S. J. Plumb of Weld County, was said to have been "snowed
under by difficulties" on matters dealing with irrigation. Nevertheless, the Committee effected "more than could have been expected"
in the light of the "brood of conflicts between different interests."
It was able to secure a provision that "the water of every natural
stream, not heretofore appropriated" was to remain the property
of the public, dedicated to the use of the public, "subject to appropriation as hereafter provided."
The subject of railroad regulation proved to be a particularly
thorny one for the convention delegates. Judge Bromwell has written that, "the siege upon the convention in the railroad matter was
led by the most influential of the public men of the Territory." Railroads, which had reached Denver by 1870 and which had continued
to be fostered in a territory of vast distances and of relative isolation from more settled portions of the country, had encountered
general criticism for their arbitrary management. The Granger
movement of farmers, particularly, had supported in Illinois, Missouri, Nebraska and Texas an effort to bring railroad companies
under state legislative control. The recognized value of additional
railroads for continued territorial development, especially in the
light of the curtailment of railroad construction arising from the
consequences of the depression beginning but a few years before,
vied with the desire to prevent railroad discrimination in rates and
management manipulative policies, so that the constitutional convention finally adopted a moderate course. All public highways
and railroad companies were declared to be common carriers, and
all individuals and corporations were accredited equal rights to
have persons and property transported over railroads in the state
without undue or unreasonable discrimination. Additional provisions respecting railroads also were incorporated in the draft constitutions, especially those which affected corporations in general.
Three other topics served to prolong consideration of a constitution, namely: schools, taxation of church property, and woman
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suffrage. The convention received forty-five petitions on the subject of allocating school funds, some favoring financial aid to parochial schools and some opposing it. In addition to petitions, representatives "of at least two prominent ecclesiastical bodies" urged
the adoption of the broader policy, while other church adherents
spoke in behalf of non-sectarian schools alone.8 The convention
decided, however, in behalf of free public schools. It also provided
that there should be no religious test, for either pupils or teachers,
for admission to any public school, and "no religious or sectarian
dogmas shall ever be taught in any of the schools under the patronage of the State."
The question of taxing church property the same as other property became a live issue, as did that of taxing mining property.
The growth in church landed wealth, evident in certain European
countries and in Mexico, caused considerable concern to many Coloradans, and even President Grant, in 1875, recommended taxing
all property equally, including church and corporate property. The
members of the Colorado convention finally decided on a moderate
course for both church and mining property, specifying in the
former case that lots with buildings, if used solely for religious
worship, for schools or charitable purposes, or cemeteries not operated for profit, should be exempt from taxation, unless a law provided otherwise.
The woman suffrage movement in the United States had gained
considerable headway before the Civil War and had resulted in
having the Territory of Wyoming lead off in granting suffrage
rights in 1869. Colorado had witnessed the formation of a Woman's
Suffrage Association, and the Association received a strong support
from leaders in other sections of the country in behalf of a constitutional provision granting woman suffrage. The convention's
Committee on Suffrage and Elections, headed by W. W. Webster,
contained a majority that was unimpressed by a petition and
other efforts in behalf of women, but a minority of the committee, composed of Judge Bromwell and Agapita Vigil, favored
omitting the word "male" from the suffrage clause. The majority
believed that inclusion of woman suffrage might bring a new issue
into other disputed areas regarding the constitution, and so encompass its rejection by the voters. Out of the convention disagreement
came a provision that "the General Assembly shall at the first sesS Fr;tz, Colorado: The Centennial State 246 (1941).

YOUR OFFICE SAFE
may be safe enough for ordinary purposes but your important documents
should be in a SAFE DEPOSIT BOX in our new modern vault, designed
for both safety and convenience.

A whole year for as little as $5 plus tax.

COLORADO

S TATE

BANK

OF DENVER - SIXTEENTH AT BROADWAY
Member Federal Deposit Insurance Corporation

MARCH-APRIL

1959

DICTA

sion thereof, and may at any subsequent session, enact laws to extend the right of suffrage to women."
The convention struggled with many other interesting and
important subjects, such as provisions for Supreme Court justices,
who would not also serve on lower courts as was customary in the
territorial arrangement, payment of salaries to state officers and
deposit of all fees in the state treasury, restrictions on state indebtedness, taxing property held within the state by non-residents the
same as that of residents, and others. But discussion of these and
additional items would require a paper as long for its purposes
as the constitution was for its purposes. Students of the constitution are agreed that the constitution was overly minute, that it
invaded the field usually reserved for legislation. Its preamble,
nineteen articles, and "Schedule," providing for the orderly transfer of duties and functions from territorial status to statehood,
made it one of the longest drawn up to that time.
Before leaving the subject of the convenion, however, it would
be appropriate to observe that not all of its time was devoted to
contending with pressure groups and petitions, drafting and redrafting provisions, and debating the contents of the constitution.
There were moments of humorous by-play, as when absentee delegated were fined to the extent of two boxes of cigars, a bushel of
apples or a peck of peanuts for the delectation of the members. And
there were banquets given in honor of the delegates, such as that
of January 8, 1876, when former Governor Samuel Elbert, J. B.
Chaffee, Judge A. B. Steck, Governor Routt and other notables were
present.9 At this banquet, there were thirteen formal toasts offered,
"after about an hour's play of the knife and fork, the mellow wine
meantime flowing freely," and appropriate responses to each toast.
One of the responses joshed the lawyers present by referring to
the fact that each "relieved the pockets of his clients of much of
that which is the root of all evil, here and hereafter." Following the
formal toasts, various participants offered a number of "volunteer
toasts."
The constitution was unanimously approved in its entirety by
the convention on March 14, 1876, but an adjournment was delayed
for one more day. It is of interest to note that the delegates had
labored for twenty-one more days than they were paid for, though
years later the Colorado legislature reimbursed the men for their
previously unpaid labor. In anticipation of adjourning, the convention had drawn up an "Address To the People of Colorado,"
explaining the constitution and offering reasons for its adoption,
and this document warrants notice.
The "Address" pointed out that with two senators and a representative for Colorado, there would be an opportunity for securing "additional appropriations for the fostering of our industries
• ; then we will have a voice in matters of Indian treaties, in
establishing military posts and roads, in the location of mail routes,
in the passing of laws concerning the title to mineral veins, and
providing for the disposal of the mineral and pastoral lands of the
State as suited to peculiar wants ... ." It pointed to the benefits
9 Daniel Hurd Scrapbook, Western History Department,

Denver Public Library.
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for Colorado from no longer being "governed by satraps appointed
and removed at pleasure, asking pittance at the gate of the nation;
poor wards dependent upon the charity of Congress, living in a
sort of penal colony, the Botany Bay of political servitude."
The strongest argument of the "Address" was directed toward
answering the possible objection that statehood would be more
costly to the citizens than territorial status had been. It conceded
that there would be increased expense, but contended that this
expense would be more than balanced by the pecuniary benefits
to be derived from the generous land grants and guarantee from
the sale of public lands in the state, provided by the enabling act.
Congress had granted two sections in each township for the support
of public schools; fifty sections for the public buildings for the
capital, the legislature and the judiciary; fifty sections for erecting
a penitentiary; and seventy-two sections for the support of a state
university. Five percent of the return from the sale of agricultural
lands in the state was guaranteed for state use in promoting internal
improvements.
These and other reasons must have had a strong appeal, for
when on July 1, 1876, the constitution was submitted to popular
vote, it was approved by almost a four to one majority. The vote
was unexpectedly light, only 19,505 ballots being cast, but the explanation for this seeming lack of interest included the points that
there was not a strong opposition to the constitution, the farmers
of the territory were occupied with their harvests and the miners
were in the midst of the busiest season of the year.
Popular ratification was followed on July 4, by a gala celebration in anticipation of official acceptance of the constitution in
Washington. A grand parade with many participants and a procession of gaily decorated floats was followed later by speeches and
entertainment at a grove along the Platte River. Some of the floats
had carried young women representing all the states of the Union,
and "Miss Colorado" was featured among this group.
Toward the end of July, the constitution, later to be placed in
the office of the Secretary of State of Colorado, was taken with
supporting papers to the nation's capital, and on August 1, 1876,
President Grant proclaimed the state admitted to the Union. Several leaders in Congress later protested the President's action, noting that only Congress had the power of approving a state constitution and admission of states. But these protests were in vain,
and so on October 3, 1876, a vigorous political campaign in Colorado brought the election of state officials and placed it safely
within the Republican fold. The subsequent choice of three presidential electors, Herman Beckurts, William L. Hadley and Otto
Mears, played a vital role in the disputed election of 1876, and
ensured a majority of one for the Republican candidate, Rutherford
B. Hayes, over his Democratic opponent, Samuel J. Tilden. Thus
Colorado came to enjoy the benefits of statehood, and the Republican Party was ensured of a successor to President Grant. The
centennial year for Colorado as a state will require a new celebration in 1976.
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THE ORIGINAL "RUSH TO THE ROCKIES"
By
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Including the flag of Colorado Territory, and our present flag,
Colorado has been under at least seventeen different flags.
The first known claim to territory now a part of Colorado resulted from Coronado's spectacular expedition into the Southwest
in 1540-42, giving substance to Spain's claim to the entire western
interior region of the United States.
In 1682, LaSalle floated down the Mississippi River and forthwith claimed the entire drainage area of the "Father of Waters,"
including a substantial part of Colorado, for the French King.
Also during the 17th and 18th centuries, the British Colonies
of New England and Virginia generously extended their theoretical
boundaries all the way to the Pacific Coast, overlapping the French
and Spanish claims.
Between 1763 and 1848, Colorado belonged, in varying proportions, to France, Spain, Mexico and the Republic of Texas.
When Napoleon decided to withdraw his claims from the West,
and negotiated the famous Louisiana Purchase in 1803, part of
Colorado came under the jurisdiction of the United States of America for the first time.
Between that time and 1861, flags over Colorado included those
of the District of Louisiana, the Territory of Louisiana, Missouri
Territory, the State of Deseret (predecessor to Utah), Utah Territory, New Mexico Territory, Nebraska Territory and Kansas
Territory.
White people lived in the "Pikes Peak Country" long before
the discovery of gold in Cherry Creek. There were explorers, and
their parties, including such leaders as Pike, Long, Fremont and
Gunnison. There were the traders and trappers who could also be
referred to as discoverers and explorers. Colorado fur traders of
* In the preparation of this paper, credit is given to the following sources of information: The
History of Colorado by W. F. Stone; the five volume History of Colorado sponsored by the State
Historical Society; early articles published in DICTA; and articles heretofore published by the London
Abstract Company and the Title Guaranty Company as the result of their research.
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the "thirties" included Kit Carson, William Bent, Jim Baker and
Jim Bridger. Trading posts were established of which Fort Bent
was perhaps the most famous. In those early days there were also
a few permanent settlers. Certain Mexican land grants had been
made which included the historic Maxwell Grant and the Las Animas Grant. Development of these grants started early in our nation's history. Indian troubles occasionally flared up but for the
most part the white occupants of the region lived undisturbed.
Congress eventually established what was then known as Kansas Territory and included in it what now comprises the State of
Colorado. This territorial government created Arapahoe County
and set up and attempted to maintain a county government. Probably the first recorded legal attempt to establish a court in the Pikes
Peak region was the creation of a probate court for Arapahoe County by the territorial legislature and the appointment of Allen P.
Tibbitts, a resident of Lawrence, Kansas, as judge of the court.
Judge Tibbitts never took over his duties as judge and the court
never functioned. One reason assigned for his failure to assume
the office was that he believed there were few white people in the
territory and he did not relish the long overland trip at a time when
hostile Indians infested the region.
At the time Arapahoe County was established a delegate had
been sent to Congress to work for the admission of an independent
state (or territory) named Jefferson. This movement for statehood
was started by submitting a constitution to a vote of the people

jHEIVf VAR jjJIy60o0DS a
4 ENEOEVERSHOPSWITH CONFIDENCE

e&qe~f.

. ,
h(,s•tn.S
KE
0E.,

3.1555

•

.2111

. C

161

ALL-WEATHER ALLIGATOR
A handsome all-season coat of luxury
all-wool worsted gabardine with raglan
sleeves and fly front . . .durably waterrepellent for all- weather
wear.

50.75
Men's Shop, all 3 stores

MARCH-APRIL

1959

DICTA

who, however, rejected it, but later in the year did adopt a constitution for territorial government. The Territory of Jefferson maintained a wholly illegal, although a rather creditable, existence until
1861. Its laws were more or less disregarded although the creation
of the first charter for Denver was one of its acts. A Jefferson
territorial legislature actually convened and in a two months' session enacted more than forty laws and established a judicial system
consisting of a supreme court, and district, county and justice courts.
Thereafter, Congress passed an act which created the Territory
of Colorado. President Buchanan signed the act on February 28,
1861. This action had the effect of terminating all courts theretofore
created but not before most court proceedings growing out of former court action had been validated. Only some local laws remained; these were confirmed by the territorial legislature and
recognized by congressional enactments when not in conflict with
existing statutes.
Up to the time the local courts were terminated an unusual
situation had developed. There were courts which had been established by Kansas Territory, there were miners' courts, people's
courts, claim club courts and the numerous courts created by the
Jefferson territorial legislature. Litigants were at a loss to know
which one or more of the courts properly had jurisdiction. A plaintiff would ordinarily solve the question by bringing his action in
the court which he liked best.
The original "Rush to the Rockies" began in the late fall of
1858. Gregory and Jackson had panned gold, and news of their
discoveries spread. It has been said that during 1859 more than
30,000 people came to Colorado. Placer mining developed along
Cherry Creek, the Platte River, and Clear Creek. The newcomers
seemed to take naturally to the Clear Creek camps. By the end of
May, 1859, there were 300 men at work in the Jackson diggings and
there the town of Idaho Springs grew up. About thirteen miles
farther up the South Fork of Clear Creek the foundations of Georgetown were laid. Most important were the Gregory diggings where
Black Hawk, Nevada, Mountain City and Central City developed.
Nevertheless, many of the fifty-niners soon became discouraged
and streamed back to the states in a veritable stampede. These
people were called the "Go-Backs." In spite of this exodus there
were plenty of others who came in and the population of the territory continually increased. Emigration from the East was also
stimulated by the financial panic of 1857 and the hard times following it. A continuous stream of settlers arrived through 1860-61 and
'62. By July 1, 1859, one hundred sluices were running near the
original Gregory diggings. The first steam quartz mill was erected
on September 17, 1859.
The early settlers and gold seekers were forced by existing
conditions to establish some sort of government, provide courts and
make laws for themselves. Even though it was a part of the Territory of Kansas, the Pikes Peak region was so remote and means of
communication and transportation so undependable and time consuming that the early settlers eventually decided that a separate
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and distinct code of laws should be enacted to meet the requirements of each mining camp or district.
Colorado's first miners' court was organized June 15, 1859, in
the Gregory District following the discovery of the rich Gregory
lode in Central City. The citizens held meetings, elected their court
officers and wrote their own civil and criminal codes. The latter
were simple but adequate. Contemporary history books quote the
criminal code of the Gregory District as follows:
Section 1. Any person guilty of wilful murder upon conviction thereof shall be hung by the neck until he is
dead.
Section 2. Any person guilty of manslaughter or homicide
shall be punished as a jury of 12 men may direct.
Section 3. Any person shooting or threatening to shoot
another, using or threatening to use any deadly weapons except in self defense, shall be fined a sum not less
than fifty nor more than five hundred dollars and
receive in addition as many stripes on his bare back
as a jury of six men may direct, and be banished from
the district.
Section 4. Any person found guilty of petit larceny shall
be fined in a sum double the amount stolen, and such
other punishment as a jury may direct, and be banished from the district.
Section 5. Any person guilty of grand larceny shall be
fined a sum double the amount stolen and receive not
less than fifteen nor more than three hundred lashes
on his bare back, and be banished from the district and
such other punishment as a jury of six men may direct.
Thereafter, the enactment of mining district laws and the organization of miners' courts grew rapidly throughout the region. As mining activities spread and new camps were opened, similar mining
districts were organized until there were perhaps a hundred or
more such local governments created by the time the first Colorado
Territorial Legislature convened in 1861. From the first these local
laws and their enforcement had proved successful and effective
and commanded the respect of law abiding citizens. The success
of the miners' organizations caused the settlers of the valley to
organize similar courts which they named "people's courts." Jurisdiction was for the most part criminal but to some extent civil.
Usually no appeal could be had and the judgment of the court in
criminal matters was either death, banishment or acquittal.
In order to meet a situation created by a new class of offenders
known as claim jumpers another judicial tribunal was found necessary. This court was called a "claim club." Its function was not
only to prevent claim jumping but also to adjust property rights.
After the establishment of the first "claim club" in 1859, others
were formed in various settlements. One in Arapahoe County was
organized to act as a recording agent for its members' propertyand, in case of trouble, to defend the claim of a member.
Denver's first capital trial by a "people's court" occurred on
April 7, 1859. One John Stofel was arrested for the murder of his
brother-in-law, Thomas Biencroff. Stofel freely admitted his crime,
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saying he followed his brother-in-law to Denver City from the
States for the purpose of killing him. At that time, there was no
jail for the safekeeping of a criminal and there were no regular
courts in which to try him. Since there was no doubt of his guilt,
the citizens acted swiftly by organizing Denver's first "people's
court." A judge was appointed and twelve men were called as
jurors. In addition, a lawyer was appointed to see that the accused
was fairly tried. Frontier justice was swift; the jury quickly returned a verdict of guilty, which was confirmed by a vote from the
crowd of citizens in the open streets of Denver. The next day the
prisoner, with his appointed executioner and a minister, was escorted by an ox drawn wagon to a large cottonwood tree near Tenth
and Market Streets. The three men stood in the bed of the wagon
as a rope was placed around the condemned man's head and thrown
over a limb of the tree. Following a last prayer offered by the
minister, the wagon was driven out from under the tree. Thus
ended Denver's first trial and execution in the "people's court."
Clergymen joined the "Rush." It is told that the Reverend Mr.
Dyer and others recorded their names in pioneer history by their
efforts to establish religious meetings and teachings in the various
camps and settlements. Reverend Dyer left Minnesota for Colorado
in May of 1861 with $14.95 in his pocket, undoubtedly unaware of
what was before him. He had only to receive his first assignment
to learn the reality of life in Colorado's mining camps. He stood
just outside a saloon and pulled a worn Bible from his pocket.
Bracing himself, he stepped briskly into a dimly lighted room.
A dozen men were crowded around a quartet of roughly dressed
miners playing poker. At the bar, another half-dozen were laughing
among themselves. Loudly clearing his throat, Reverend John L.
Dyer called out, "My friends, can't you close your game and come
and hear preaching?"
For a moment, there was stunned silence. The men looked at
one another, then at Reverend Dyer, who repeated his plea. Slowly,
reluctantly, the gamblers laid down their cards. Avoiding each
other's glances, the men followed the minister out of the saloon
and toward a small circle of people waiting for services to begin.
Reverend Dyer's direct powers of persuasion had won him a congregation.
Colorado's early-day ministers were used to lethargy on the
part of most of the miners. But they persisted, and their efforts
paid off. They supplied to the camps a commodity which was sorely
needed-religion.
Dyer's territory was called the Blue River Mission, in the vicinity of South Park, and he preached at seven small camps every two
weeks. As a base from which to operate, he purchased a cabin on
the outskirts of Lincoln City. His bed was made of pine poles and
his furniture consisted of a table, chair, and a sideboard for his
utensils. The Bible, a Methodist Hymn Book, the Methodist Discipline and an occasional copy of a regular daily newspaper completed his library.
Privation was a part of the ministry at that time. It had been
experienced first by the indomitable Catholic fathers who established Colorado's first church at Conejos in 1850; by George Fisher,
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who preached the first sermon in Denver City in 1858; by Bishop
Randall, who came to Colorado from Boston to establish Episcopal
missions in the mining camps; by the Presbyterian ministers who
organized their congregation in Denver in 1860.
No matter where these fearless ministers went, they exerted
an influence on all who heard them. Soon, crude miners' huts were
replaced by brick and stone churches. Small congregations swelled
in number, and by the time Colorado achieved statehood, there
were more than 100 churches in existence in the state.
The pioneers locating along Cherry Creek were accustomed to
local government and, among other activities, they laid out towns
and town lots. The first of the town companies was organized in
September, 1859, by members of the Lawrence party. Their town
was Montana City located on the east bank of the South Platte
about four and one-half miles south of the present site of the state
capitol. Some of the men who helped found Montana City believed
that the land east of Cherry Creek was a better location for a town
and there, on September 24, 1859, St. Charles City was laid out.
In October, Auraria was started on the west side of Cherry Creek
and in November the site of St. Charles was "jumped" by members
of the Lecompton-Leavenworth party who founded Denver City.
By the spring of 1859 Montana City was abandoned leaving Auraria
and Denver on opposite banks of Cherry Creek to contend for
supremacy. The men who founded Denver and the rival town of
Auraria were wise in their choice of location. Their towns were
subsequently united into one municipality by act of the legislature
of Jefferson Territory in April of 1860. The consolidation was accepted, and Denver grew into the metropolis of the Rocky Mountain while scores of other towns with prospects apparently just as
good ceased to exist or lagged far behind.
The great Cherry Creek flood occurred about midnight, May 19,
1864. When it was over the small frame city hall, located on the
creek near the Blake Street crossing, had disappeared. With it had
gone the large iron safe in which the town company records, municipal documents and papers pertaining to the first real estate
titles to Denver land, had been kept. The loss of these records
brought on new land title problems and started the famous "Denver
Lot Question" controversy. Traces of that dispute can still be found
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in some of the very early abstracted records now owned by the
Landon Abstract Company.
A large number of persons had become associated together
under the name of the Denver Town Company. The company had
taken possession of a portion of the public domain now known as
Denver, which they surveyed and laid off into streets, alleys, blocks
and lots, and which they commenced to improve as a town, by the
erection of dwelling houses, stores and offices. When the lands on
which this city was built became surveyed, and the lots and buildings acquired value, the owners became concerned over their titles.
The laws of 1844 limited an entry for town purposes to three hundred and twenty acres, and the city of Denver covered more than a
thousand; so that there was no law by which a proper title to this
land could be made for its occupants. To remedy this difficulty
Congress passed the act of May 28, 1864, which provided:
"That the provisions of an act of congress entitled 'an
act for the relief of the citizens of towns upon the land of
the United States, under certain circumstances, approved
May 23, 1844,' be so extended as to authorize the probate
judge of Arapahoe County, in the territory of Colorado, to
enter at the minimum price in trust for the several use and
benefit of the rightful occupants of said lands and the bona
fide owners of the improvements thereon, according to their
respective interests, the following subdivisions of land, or
such portions thereof as are settled and actually occupied
for town purposes by the town of Denver aforesaid, to wit:
'Section number 33, and the west half of section number 34, in township number 3 south of
range number 68, west of the sixth principal meridian; that in all respects, except as herein modified,
the execution of the foregoing provisions shall be
controlled by the provisions of said act of the 23rd
of May, 1844, and the rules and regulations of the
commissioner of the general land office.'"
Some litigation resulted, but the courts held that an actual
occupant and owner of improvements upon a lot in the city of Denver, at the date of the entry of the town site by the probate judge,
was entitled to such lot.
The judicial history of Colorado really began with the organization of Colorado Territory by act of Congress on February 28,
1861. The act provided for a supreme court consisting of a chief
justice, and two associate justices, whose salaries were $1,800 a year.
Further, the act divided the territory into three judicial districts and
required that a district court be held in each, to be presided over
by one of the justices of the supreme court. Inferior courts such as
probate and justices of the peace were provided by statutes of the
territory.
In 1866 a young lawyer, Moses Hallett, was appointed Chief
Justice. He was the youngest in years and length of practice-of all
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the early judges when he came to the bench, but in knowledge of
the law he was accounted the equal of any and the superior of most.
Moses Hallett as Chief Justice decided that riparian rights did
not exist in Colorado. We quote from his opinion as follows:
"In a dry and thirsty land it is necessary to divert the
waters of streams from their natural channels, in order to
obtain the fruits of the soil, and this necessity is so universal and imperious that it claims recognition of the law.
.

.

. Of course, lands situated at a distance from a stream

cannot be irrigated without passing over intermediate
lands, and thus all tilled lands, wherever situated, are subject to the same necessity. In other lands, where the rain
falls upon the just and the unjust, this necessity is unknown and is not recognized by the law."'
Courts were held during the territorial days in eleven different
towns or cities of the Third Judicial District comprising all of the
southern half of Colorado from the "divide to the New Mexico line
on the south and from the western boundary of Kansas across Colorado to the Utah line." Judges, lawyers, court officials, witnesses,
litigants and Spanish interpreters, and frequently prisoners with
their guards, had to travel from court to court, sometimes 100 miles
apart. They traveled on horseback and muleback and in wagons
and buggies. The court houses were crude, having dirt floors and
seating which often consisted of pine boards laid across boxes.
The following story is told of Judge Hallett. While he was on
the circuit he noticed that the same faces frequently appeared in
the jury boxes of widely separated localities where trials were had.
Finally he asked the sheriff why he so often selected the same men
for the jury panel. "The benches are so rough and splintery, Judge,
I have to choose only those men who wear leather seats in their
trousers." "Thereby," remarked Judge Hallett, "introducing a qulification for jury service unknown either to the statute or common
law."
Mention should be made of Judges Gorsline, Wells and Belford
on our Supreme Court bench during a part of that early period; also,
Christian S. Eyster, territorial judge of the Supreme Court; Henry
C. Thatcher, a Chief Justice of the Supreme Court; Samuel H. Ebert
and Edmond L. Smith of the Supreme Court. Among the early lawyers were E. P. Jacobson, Vincent D. Markham, William E. Beck,
Andrew W. Brazee, George G. Symes, H. P. Bennett and finally,
Luther S. Dixon, who before coming to Colorado had been chief
justice of the Supreme Court of Wisconsin.
Irrigation, mining and non-agricultural public domain required
new rights of person, property and business, demanding new legislation and judicial interpretation. These conditions required original thought. The pioneer lawyers contributed vastly to the work
of the legislatures. Our early judges responded in many instances
with brilliant opinions which interpreted and applied the statutes
and established principles of law unaided by precedent.
The resulting basic statutes and court decisions of those early
times supplied the impetus which enabled first the territory and
then the state to grow and prosper.
I

Yunker v. Nichols, I Colo. 551, 553 (1872).
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A HISTORY OF THE
UNIVERSITY OF COLORADO SCHOOL OF LAW
By EDWARD C. KING*

Edward C. King was awarded the degrees A.B. (1919), LL.B. (1922) and
LL.M. (1952) by the University of Denver. He was admitted to the Colorado
bar in 1922, and was in active practice in Denver from 1922 to 1929.
From 1937 to 1940, he was an instructor at the University of Denver College
of Law. Since 1940, he has been Dean
and Professor of Law at the University
of Colorado School of Law.
In 1957-58, Dean King was a visiting
Professor of Law at New York University, assigned as director of the Legal
Research Institute at Ankara University, Turkey.
Dean King is the author of Future
Interests in Colorado, and of Colorado

Practice Methods. He is a member of
the Boulder County, Colorado, and
American Bar Associations.
The catalogue of the University of Colorado published in the
spring of 1892 contained the statement that "The regents have decided to open a law school at the University, September next, provided suitable arrangements may be made. Without doubt the
department will be opened at that date under the management of
the strongest law faculty that Colorado can furnish." Arrangements
were completed under the direction of President James H. Baker
and the law school opened in the fall of 1892 with a class of twentythree, of whom twelve finished the required two year course of
study and were awarded the degree Bachelor of Laws. The twelve
were George Richard Brown, Jr., Jeannette Bennett Dunham, David
Elwood Fryer, John Franklin Green, Edward Clawiter Howe, William Bismark Lock, James Douglas Merwin, Norton Munger Montgomery, Albert Augustus Reed, Guy Sternberg, Bethuel Matthew
Webster and Milton Ray Welch. John Franklin Green of Greeley,
Colorado, who on February 13, 1959 was ninety-two years of age, is
the only living member of this first class of 1894.
The first faculty was noteworthy for the learning and legal
talent which it represented. The first dean was Moses Hallett, who
lectured upon Constitutional Law and Federal Jurisprudence.
Other members of the original faculty, who were denominated
*The author is indebted to numerous people for items which make up this history but wishes to
acknowledae partirulnrlv the assistance aiven him by A. A. Paddock, Editor of the Boulder Daily
Camera, William R. Kelly of the class of 1907, Clay R. Apple of the class of 1923, and John Franklin
Green of the class of 194. Acknowledgment is also mode for the assistance given by the Records
Office and the Office of Admissions at the University of Colorado.
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Lecturers, and their subjects, were: Vincent D. Markham, Contracts
and Sales; Ebenezer T. Wells, Real Property and Trusts; Willard
Teller, Equity Jurisprudence; Hugh Butler, Commercial Law and
Code Pleading; Victor A. Elliott, Water Rights and Riparian Privileges; Luther M. Goddard, Patents and Copyrights; Robert S. Morrison, Mines and Mining; John Campbell, Private and Municipal
Corporations; Oscar F. A. Greene, Roman Law; Charles S. Thomas,
Bailments and Evidence; Charles M. Campbell, Personal Property,
Bills of Exchange and Promissory Notes; Merrick A. Rogers,
Criminal Law and Procedure, and Guarantee and Suretyship;
Alfred C. Phelps, Personal Rights, Torts and Damages; William C.
Kingsley, Domestic Relations and Partnership; Henry T. Rogers,
Wills and Estates; Robert W. Bonynge, Agency and Insurance; and
William Dillon, Conflict of Laws. The following additional faculty
members were assistant lecturers or instructors: Herbert B. Shoemaker, Elementary Law and Commercial Law Pleading; William
M. Maguire, Constitutional Law; Calvin E. Reed, Real Property;
Henry C. Charpiot, Domestic Relations; Edwin B. Morgan, Equity
Jurisprudence; Albert S. Blake, Contracts; Lucius M. Cuthbert,
Wills and Estates; and Horace G. Lunt, Corporations. Charles E.
Lowery was Librarian. The names of the teachers and their subjects are given in detail because both have historical significance.
It is interesting to note that in the first year the number of
faculty members exceeded the number of students. As none of the
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members of this first faculty had the title of professor it seems
evident that all were engaged in active practice and were part time
teachers. Most of them lived in Denver. The trip to Boulder to
give lectures must have been a time consuming activity.
The catalogue for the academic year 1892-93 states that Kent
Hall was the dormitory for law and medical students and that it
contained an ample lecture room for the Law School. The building
has disappeared, but seems to have been the one known to later
generations as "Music" and to Frank Green and his contemporaries
as "the Morgue." It may have taken the latter name from the fact
that cadavers, for the use of medical students, were kept in the
building.
In these early days some students lived in Kent Hall, some in
the new dormitory which then and today bears the name of Woodbury Hall, and some in private rooming houses on the sparsely
settled "Hill."
Entering law students were required to present a diploma from
a high school or preparatory school or to make satisfactory grades
in a written examination. No tuition was charged but students paid
a matriculation fee of $5.00. In addition students living on campus
paid for table board $3.75 per week, and for a room, including light
and heat, $2.00 per month. In the nineties $200.00 per year would
pay all University bills and other expenses for an academic year.
All accounts indicate that William L. Murfree, who came from
St. Louis and was elected Professor of Law in 1895, was an important figure in the early development of the school. Under his
management, says one article in the Boulder Camera, the department reached a high state of efficiency, the building was enlarged,
the requirements for admission revised and the character of the
work materially strengthened. In 1898 the law course was increased
from two years to three years.
The year 1902 was marked by important changes. It was felt
that, while the transfer of legal education from the office to the
law school had been marked by great gains, the loss of training in
practice afforded by the law office was much to be regretted. To
supply this deficiency in the practical aspects of law the regents
authorized a practice court, including a court room and a clerk's
office, where records and files were kept and proceedings conducted

patonize DICTA

Adsftiens

DICTA

MARCH-APRIL 1959

in conformity with usage and practice in the district courts of
Colorado.
The year 1902 also marked the death of Professor Murfree, and
the resignation of Judge Hallett whose wisdom and learning had
been an inspiration to both faculty and students. John Campbell,
Chief Justice of the Colorado Supreme Court, was then appointed
dean and continued in that capacity until 1907, although after 1902,
John D. Fleming was the secretary and acting dean. In 1907 John
Campbell resigned the deanship and John D. Fleming was officially
appointed to fill that office; he served with great distinction until
his death in August of 1927.
By 1901 and probably from some earlier date the law school
was housed in the west half of the second floor of Hale Science building. Mathematics had the balance of that floor, Biology
was next above and Physics was on the ground floor. William R.
Kelly, of the class of 1907, reports that in his time Dean Fleming,
Albert A. Reed, William Pease and Fred G. Folsom were the full
time teachers and that part time lecturers were Edwin Van Cise
who lectured on Code Pleading, Robert S. Morrison and Charles S.
Thomas, on Mining, James W. McCreery on Irrigation, Ralph Talbott on Criminal Law, Thomas Hardcastle and Hugh Butler on
Equity and John H. Denison on Common Law Pleading. He also
says that there was no summer school in those days and that law
students in summer "struck out for the big money as muckers in
the Colorado mines at Aspen, Cripple Creek, Ouray, and Telluride
and the Copper Queen in Arizona." This, he says, put shoulders
and backs on football candidates. At that time, Mr. Kelly states,
"There was just one automobile on the campus. It was that of Professor Walter Duane, head of the physics department (reputed to
be very wealthy, of course). We walked our dates to dances and to
the Gregory and Blue Bell mountain solitudes. We liked to emphasize those high hills and dales. We lived on mountain scenery
and fresh air."
On November 28, 1909 the Guggenheim Law Building, the gift
of United States Senator Simon Guggenheim, and thereafter occupied by the Law School until December of 1958, was dedicated
before what the Boulder Camera of that day called a "vast audience." Presentation of the building was made by Simon Guggenheim in person and was accepted by President Baker on behalf of
the Regents. Lieutenant Governor S. R. Fitzgarrald and Chief Justice Robert W. Steele of the Supreme Court of Colorado delivered
speeches of congratulation.
Some idea of the status of the law school during the years when
John D. Fleming was dean or acting dean may be gathered from
letters in the old files. A 1905 letter from Dean Fleming to a prospective student reported that up to that time no graduate of the
law school had failed in a bar examination. A 1907 letter from the
Michigan Law School at Ann Arbor revealed that the faculty there
was considering a change in admission requirements which were
then four years of high school, saying that it seemed desirable to
require a more liberal education such "as one or two or more years
in college." In his reply Dean Fleming expressed the opinion that
such a change should be made as soon as public sentiment became
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educated to that point, but that in Colorado such sentiment would
not support the more liberal education "just now." The change to a
requirement of two years of college work was made in 1912. That
this was a daring and progressive step is indicated by a 1916 letter
from the Cornell College of Law stating that the faculty there was
proposing an increase in the entrance requirements from one year
of college work to two years. The letter asked whether Colorado
had made the change to two years in one step or two and inquired
as to the effect upon registration, student performance and the like.
Dean Fleming replied that the change had been made in one step
and that it had been highly beneficial.
The law school became a member of the Association of American Law Schools at the first annual meeting of the Association in
1901 and was approved by the Council on Legal Education of the
American Bar Association when that agency was founded.
Following the death of Dean Fleming in August, 1927, Professor
Folsom acted as dean for the balance of the year. James Grafton
Rogers, Denver lawyer and then Dean of the University of Denver
College of Law, was appointed Dean at Colorado in December, 1927,
and took office on January 3, 1928.
Under Dean Rogers, publication of the Rocky Mountain Law
Review was commenced and work leading to advanced degrees was
made a part of the curriculum. In March, 1931, Dean Rogers was
granted leave to accept appointment as Assistant Secretary of State
and Robert L. Stearns became acting dean. After an absence of two
years in Washington, Dean Rogers returned to the law school and
Dean Stearns'resumed the practice of law in Denver. In 1935, Dean
Rogers resigned as dean to accept an appointment as Master of
Timothy Dwight College at Yale and was succeeded by Robert L.
Stearns, who was dean until 1939 when he became President of the
University.
There followed a short period in which the school had no dean
and was governed by a faculty committee of three, consisting of
Professors Frederic P. Storke, Laurence W. DeMuth and Henry
Weihofen.
The present Dean, Edward C. King, took office in September,
1940, and has served since that time save for two leaves of absence,
the first during World War II when Professor Milton Green and
then Professor Storke acted as dean. The second leave was for a
year in 1957 and 1958 when he served as co-director of a legal research institute at the Ankara, Turkey, School of Law. During this
latter period Professors Don W. Sears, Albert R. Menard and Clyde
0. Martz in turn served as acting dean of the law school.
No account of the law school would be complete without reference to certain professors who served for long periods of time, were
known to generations of students, and became a veritable part of
the history of the school. Among these were the late Fred G. Folsom and Albert A. Reed, Professors Emeritus William R. Arthur
and Benjamin S. Galland, and present faculty members Frederic P.
Storke and Laurence W. DeMuth.
Under Professor Folsom an excellent and unique moot court
was developed -which has been carried on and expanded by Professor William 0. DeSouchet. In 1948 a legal aid clinic was estab-
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lished to give advice to indigent persons in the community. It has
been highly successful and does a large volume of business.
The student body is efficiently governed by its Student Bar
Association which, in addition to its administrative functions, operates an advisory service for students. It is also responsible for the
school's excellent honor system and the student publication known
as Quaere. The law library, now containing approximately 60,000
volumes, was administered for many years by the beloved Cicely
Sherwood, now retired, who was known as "Sadie" to generations
of law students.
A chapter of the national legal fraternity of Phi Delta Phi was
established at the law school in 1907, and of Phi Alpha Delta in
1910. Professor DeMuth has been National Secretary of Phi Delta
Phi since 1924 and this year John L. Griffith of the class of 1923, is
National President of Phi Alpha Delta. In 1942, the law school
was granted a charter by The Order of the Coif, the national honorary legal fraternity.
The Rothgerber Appellate Briefing and Argument Competition
is supported by a fund created by Ira C. Rothgerber, Jr. in honor of
his father who was a member of the class of 1901. Each year a team
from the law school competes in "The National Moot Court Competition." In 1954, such a team, competing with teams from ninety
other schools, won the Harrison Tweed Bowl for the best brief.
Colorado teams have also won four regional competitions and reached the semi-finals of the national competition in 1956. In 1955 Adrian S. Coen established a trust fund in memory of her husband, the
late John R. Coen, the income from which is used to support an
annual lecture series.
The law school has various scholarships, grants-in-aid, and
loan funds available to deserving students and awarded on the
basis of financial need, scholarship and character. Among these are
the Lasky Scholarships, the Fleming Scholarships, the Rothgerber,
Appel and Powers Scholarships, the John Duncan Scholarships, the
Olinger Scholarships, University Fellowships and Grants, Law
Alumni Educational Grants, the Alvin Rosenbaum Memorial Loan
Fund and the John D. Fleming Memorial Loan Fund. There are
also prizes and awards available to students on a competitive basis.
Among the most important of these are the Rothgerber Competition
prizes, Central Bank and Trust Company Scholarships, and Rocky
Mountain Mineral Law Foundation prizes.
The law school is noted for the excellence of its summer sessions. The summer faculties customarily include three or four
distinguished visiting lecturers from the nation's leading law
schools. The Charles Inglis Thomson Fund, created by Olivia Thomson in memory of her husband, enables the faculty to bring to the
law school for each summer session a leading world authority in
some selected field of law. Thomson Guest Professors since 1948
have been:
1948-Dr. Hersch Lauterpacht, D.J., D.Sc. (Vienna), LL.D.
(London), Whewell Professor of International Law
at Trinity College, University of Cambridge, London,
England; subject, International Law.
1949-Elliott E. Cheatham, LL.B. (Harvard), LL.D. (Boston
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University), professor of law, Columbia University;
subject, Conflict of Laws.
1950-Zechariah Chafee, Jr., LL.B. (Harvard), LL.D. (St.
John's University), LL.D. (Brown), D.C.L. (Boston
University), Litt.D. (Colby College), Langdell Professor of Law, Harvard Law School; subject, Civil
Liberties and Human Rights.
1951-Austin W. Scott, LL.B. (Harvard), LL.D. (Rutgers),
LL.D. (Harvard), professor of law, Harvard; subject,
Trusts.
1952-Edmund M. Morgan, LL.B. (Harvard), Royall Professor of Law Emeritus, Harvard; subject, Evidence.
1953-George E. Osborne, LL.B., S.J.D. (Harvard), professor of law, Stanford; subject, Securities.
1954-Lewis M. Simes, J.D. (Chicago), J.S.D. (Yale), LL.D.
(Southwestern College), Floyd Russell Mechem Professor of Law, Michigan; subject, Future Interests.
1955-Kenneth C. Davis, LL.B. (Harvard), professor of law,
Minnesota; subject, Administrative Law.
1956-Julius Stone, S.J.D. (Harvard), D.C.L. (Oxford),
Challis Professor of Jurisprudence and International
Law, University of Sydney, Australia; subject, Jurisprudence.
1957-James Wm. Moore, J.D. (Chicago), J.S.D. (Yale),
Sterling Professor of Law, Yale; subject, Creditors'
Rights.
1958-Alexander H. Frey, LL.B., J.S.D. (Yale), professor
of law, Pennsylvania; subject, Corporations.
Summer institutes which attract lawyers from all parts of the
country, are an important feature in the school's program of continuing legal education. In recognition of its expanding responsibilities in this area, and in organized postgraduate research and
professional leadership, the law school joined with other regional
law schools, and oil and gas, mining, and bar associations in the
spring of 1955, to establish an annual three day Mineral Law Institute of national importance on topics of regional interest. The first
such institute in the summer of 1955, drew 600 persons to the
University campus from twenty-nine states and led to the incorporation of the Rocky Mountain Mineral Law Foundation on
December 10, of that year. Organized to conduct professional institutes and workshops at regional law schools, to encourage and
supervise student and professional research activities and to establish scholarships and fellowships, this foundation now occupies
offices in the Fleming Law Building. Kenneth E. Barnhill, Jr.
became its first full time director in 1958. During four years of
rapid growth, it has conducted four institutes, published four volumes of research papers derived from such institutes, and provided
research fellowships at the member schools. It has held annual
student essay contests since 1957, and commenced weekly publication of the Gower Federal Service on January 1, 1959. It is currently engaged in the preparation of a manuscript for a five volume
treatise on mining law.
The present faculty of the law school consists of Emeritus
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Professors William R. Arthur, Benjamin S. Galland, and Robert L.
Stearns, and Professors William J. Bowe, B.A., Fordham University, LL.B., Harvard University; Homer H. Clark, Jr., B.A., Amherst
College, LL.B., LL.M., Harvard Law School; Laurence W. DeMuth,
B.A., M.A., LL.B, University of Missouri, LL.M., University of
Colorado; Edward C. King, (Dean) B.A., LL.B., LL.D., University
of Denver; Clyde 0. Martz, (Assistant Dean) B.A., University of
Nebraska, LL.B., Harvard University; Albert R. Menard, Jr., B.A.,
University of Georgia, LL.B., Columbia University; Quigg Newton,
B.A., LL.B., Yale University; Austin W. Scott, Jr., B.A., LL.B.,
Harvard University; Don W. Sears, B.S., LL.B., Ohio State University; Frederic Putnam Storke, B.A., Colorado College, LL.B.,
University of Colorado, S.J.D., Harvard University; Associate Professors William 0. DeSouchet, B.A., LL.B., Northwestern University; and Douglas H. Parker, B.A., LL.B., University of Utah; and
Assistant Professor and Librarian Howard C Klemme, B.A., LL.B.,
University of Colorado.
In January, 1959, classes were first held in the new Fleming
Law Building, named in honor of John D. Fleming. The dedication
of the building is to be held on June 24, 1959, with Chief Justice
Warren of the United States Supreme Court as the principal
speaker.
The Fleming Law Building, of native stone, is not only beautiful
but highly functional. Its total cost of $925,000.00 was derived
chiefly from mill levy funds, but many of its special features were
the gifts of alumni or friends of the school. Among these special
features are the Henry S. Lindsley Memorial Court Room, the
Walter W. Land Legal Aid Suite, the William R. Kelly Natural
Resources Room, the James Grafton Rogers Seminar Room, the
Dean's Suite, the Robert L. Stearns Law Review Suite, the Ira C.
Rothgerber Appellate Briefing and Argument Room, the George H.
Shaw Legal Periodical Lounge, and the Wiley B. Rutledge Students' Lounge. Provision Ifor the improvement of basic research
collections in the law library was made by a grant of $30,000.00
from Mrs. Millikin and her husband, the late United States Senator
Eugene D. Millikin of the class of 1913.
In this centennial year the school has a student body of 150,
all candidates for the LL.B. degree. In its new quarters it has
capacity to serve efficiently a student body of 250. It is not the
intention or desire of the law faculty, however, that the school
shall grow much beyond this latter figure. Emphasis will be upon
quality in teaching and research, upon excellence in scholarship,
upon professional responsibility, upon improvement in the administration of justice, and upon service to the Rocky Mountain community and the nation.
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A HISTORY OF LEGAL EDUCATION IN DENVER
By

HAROLD

E.

HURST

Harold E. Hurst was awarded an
A.B. degree by the University of
Colorado in 1936, and the LL.B.
degree in 1938; in 1940, he received an M.S. degree in Government Management from the University of Denver.
He joined the faculty of the University of Denver College of Law in
1947. He was Acting Dean of that
College in the winter and spring
quarters of 1952, and occupies that
position today. Many of his articles have appeared in various
law reviews.
FOREWORD

Anyone attempting a history of legal education in Denver is
confronted with the task of composing two histories which eventually merge, as two streams, and thence proceed on their common
course with double strength and dignity. From very small beginnings, indeed, the streams of legal education at the Westminster
College of Law and the University of Denver College of Law have
gathered strength and size and have, by their confluence, become a
major stream of legal education in the United States, carrying a
cosmopolitan student body including honor graduates from the most
reputable institutions of higher learning in the United States and
abroad. Today, the stream flows on the broadest possible front to
provide the only opportunity for both day and evening legal education in the whole Rocky Mountain West from the Mississippi to
the Pacific. On the crest of its waves it carries the ambitious objectives of sound professional education, graduate research and instruction, expanded programs of continuing education of the bar in
substantive and procedural law and professional responsibility, and
persistent research and publication in those areas of the law needing development or reform.
Now, casting off the editorial license enjoyed by authors of
introductions and forewords, let us trace the main currents of legal
education in Denver. In the following account, much detail has been
sacrificed to comply with space limitations.
THE BEGINNINGS

In 1888, a "Blackstone Class" was organized and conducted in
Denver by George C. Manly, A.B., University of Denver, LL.B.,
University of Michigan, 1887. The archives do not reveal whether
this "Blackstone Class" may have been the beginning of the Uni-
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versity of Denver College of Law. The venture seemingly was quite
modest, for it received no attention in the public press. It is significant, however, that the name of George C. Manly was associated
with the College of Law for many years, both as a professor and
later as dean. That the "Blackstone Class" was continued in 1892 as
the law school of the University is further substantiated by a report
from Dean Roger Henry Wolcott in 1939 to a University Senate Committee. Dean Wolcott had long known George C. Manly, the initiator of the "Blackstone Class?'
It was Manly and William A. Moore who approached the Chancellor of the University to propose the establishment of a law school
in the University. Upon the approval of the curriculum by the
trustees, the school opened formally in October 1892, with Judge
Albert Eugene Pattison of the Colorado Supreme Court as its first
dean.
In addition to George C. Manly, the first class to graduate from
the two year course had as its instructors such men as Joseph
Church Helm, later a justice of the State Supreme Court, Charles
J. Hughes, Jr., and Thomas McDonald Patterson, who later became
United States Senators. The faculty was composed of ten lawyers
who held the academic rank of professor or associate professor, and
of thirty-four special lecturers.
To be eligible for admission, a student must have graduated
from a recognized high school or have passed an examination in
geography, English grammar, history, composition and arithmetic.
In the 1892-93 school year, thirty-four first-year students and eleven
second-year students were reported to have been in attendance.
The inclusion of eleven students taking second-year courses strongly
suggests that the College of Law established at the University of
Denver may have been the successor to the earlier "Blackstone
Class."
The announcement of the School of Law for 1892-93 recites that
"Most of the recitation of the School will be held in the evening.
This arrangement has many advantages. It permits the student to
attend the courts a part of the day, if he so desires, and to enter a
law office as a clerk if dependent somewhat on his own exertions."
Included in the curriculum of that day, in addition to the standard subjects, were courses such as Mexican Land Grants, Railway
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Law, Police Power, Corporate Bonds and Securities, Banks and
Banking, Law of Place, and Peculiarities of Colorado Law. The
modern emphasis on the relationship between law and medicine
was anticipated in the first year of the school's history, as expressed
in the first catalogue announcement that "the student may also take
the lectures of Medical Jurisprudence and allied subjects given in
the School of Medicine of the University of Denver." A moot court
was organized in 1893-94. A notable development in the course of
study came in the fall of 1904 in the opening of the Legal Aid Dispensary. The catalogue of the following year reported:
"(T) he experiment has been so successful that it will
be continued, and work in it by the students made compulsory during the coming year. Meritorious cases of poor
persons who are unable to pay the fees ordinarily charged
by attorneys are taken, and under the direction of an experienced attorney and with the advice of members of the
faculty, the students of the second and third year classes
conduct the litigation. Students meet the clients, write up
the office docket and diary, keep the office files, prepare
the pleadings and defend them in court, brief the cases,
examine and cross-examine witnesses and argue to court
and jury; in fact conduct the entire litigation."
In its first year of operation, the school had no library of its
own, if this is a proper inference from the catalogue statement that:
"This school is able to offer better library facilities than a majority
of the schools of law in the United States. Special arrangement has
been made whereby all students will have free access to the library
of the Supreme Court of Colorado, which is one of the largest in the
State, containing over 7,000 volumes." In the catalogue for the following year, however, appears the note that "The school has a good
working library of text-books and reports of its own and is rapidly
adding to it." In three years the library had grown to 2,000 volumes
and the Supreme Court library reported a total of 12,000 volumes.
It may be recorded here as an historical fact, to which no further allusion will be made, that from the beginning the school has
never been housed in a building planned and suitable for the purpose of organized and concentrated study of the law Indeed, the
adversity suffered by the students from inadequate, makeshift quarters has often been cited by alumni with a note of pride. Graduates
of the school frequently mention such distractions as rats, clanging
street cars, and odors floating up from the meat market below.
Separate day and night divisions were organized in 1895. In
1898, the course of instruction was lengthened to three years in the
day division and to four years in the night division. The night division was abandoned in 1900, the number of students attracted to
night study being very small.
Although the earliest mention of the school's being a member
of the Association of American Law Schools appears in the 1911-12
catalogue, well-preserved correspondence establishes that the school,
with some nineteen other schools, became a charter member of the
Association when it was organized in 1900-01.
Dean Pattison died in 1902 and was succeeded by Lucius W.
Hoyt, who headed the school until his death in June, 1910. Under
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Dean Pattison's leadership, the school grew and prospered, enrolling
a total of forty-nine students in 1901-02. The Faculty Prize, an
award of $50 to the member of the graduating class whose entire
law course is taken in the College of Law and who receives the
highest marks in the regular examinations during the course, was
initiated in 1894 and has been continued to this date.
In 1910, George C. Manly was elected dean of the school, a position which he occupied until he retired in 1926.
Two years after Manly became dean, there came into existence
a school offering evening courses in Denver. The school, which became popularly known as Westminster Law School, and later as
Westminster College of Law, was organized by John C. Murray in
1912, under the authority of the charter of Westminster University
Association. The Association, a creature of the Presbyterian Synod
of Colorado, was set up to operate a liberal arts college and other
departments. It built the red stone building which commands the
landscape to the north of Denver, in Westminster, which it sold,
when the arts school failed, to a group known as the Pillar of Fire.
The trustees of the Association remained inattentive to the affairs of the Westminster Law School until 1930, when, because of
the absence of Murray, it became necessary to reconsider the management of the law school. The few trustees who could be assembled met late in 1930 and elected Hamlet J. Barry to serve as dean
of the Westminster Law School. At the same meeting, Clifford W.
Mills was chosen to serve as associate dean.
Between the very earliest beginnings and the early 1920's, there
seems to have been very little change in the objectives or programs
of the two schools, the major attention and energy being given to
consolidation. The highlights of these years at the University of
Denver seem to have been the adoption, through organized student
government, of the "Honor System," and the raising of standards
by requiring at least one year of study at an approved college or
university for admission. By June, 1920, graduates of the University
of Denver numbered 353, and of Westminster, forty-one.
There seems to have been no substantial competition between
the University of Denver and Westminster, because they were appealing to two different groups of students-those who could attend
classes during the day, and those who were employed during the
day and could attend classes only in the evening.
THE MIDDLE YEARS

The middle years of legal education in Denver correspond,
roughly, with the years between World Wars I and II. For legal
education in Denver, these were years of doubt, struggle, and even
despair. It was during this period that instructors at Westminster
met their classes without remuneration and the faculty at the University of Denver made "voluntary contributions" to the University
from their salaries in order to keep the doors open to students seeking a legal education.
Despair and gloom settled upon the College of Law of the
University in 1921 when the Association of American Law Schools
announced that, to be-continued as a member of the Association, a
school must employ at least three full-time faculty members and
comply with minimum standards in faculty salaries and expendi-
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tures for library, plant and equipment. At that time, the College
had no full-time teachers. Its library and equipment budget was
severely limited. There appeared to be no way of meeting the newly
imposed standards of the Association, and to avoid being ejected
from membership, the College resigned its charter membership in
1921.
Without tax support, both schools necessarily relied almost entirely upon tuition receipts to finance their programs. Refusing to
succumb, both continued to offer sound programs of legal education
taught by able faculties. The University of Denver continued to
strengthen its library, and set out upon a course calculated to result
in reinstatement in the Association. Membership in the Association
became increasingly necessary and desirable because the Association had become a recognized accrediting agency. More and more
states were limiting admission to the bar to graduates of Association schools, and Association schools would accept credits only from
other Association schools.
Beginning in 1923, the University's law school required two full
years of college study before admission to law study. Dean Manly
gave up the deanship in 1926 to devote his full time to teaching.
In the year 1926-27, Professor George Edward Tralles acted as dean.
James Grafton Rogers was named dean for the 1927-28 academic
year and Roger Henry Wolcott was named assistant dean. In that
same year, the schol engaged Thompson Marsh as a full-time instructor. In April 1928, the school was approved by the American
Bar Association Council on Legal Education which had become the
second professional accrediting agency for law schools.
In the following year, 1928-29, Roger Henry Wolcott became
dean, succeeding James Grafton Rogers who had been elected dean
of the University of Colorado School of Law. The full-time teaching
staff was increased to three. In addition to Roger Henry Wolcott
and Thompson Marsh, the roster of full-time instructors included
Laurence Wheeler DeMuth. In December 1929, the law school of
the University was re-admitted to membership in the Association of
American Law Schools.
Laurence W. DeMuth joined the University of Colorado faculty
in the fall of 1929 and was replaced by Odis H. Burns.
At this period of its life, the University of Denver School of
Law boasted of a cosmopolitan student body. In one year, of the
twenty-six students in school who held four-year degrees, only ten
were from the University of Denver, and only thirteen were from
Colorado colleges. The other degree-holding students were from colleges in other states and foreign countries, including two from Harvard, two from Yale, one from Stanford and one from Oxford.
Three years of college study were required for admission to the
University of Denver School of Law beginning in 1932. This was
the year in which Gordon Johnston became a member of the faculty.
Both graduate study and evening classes in law were offered by the
University beginning in 1933. The graduate program was discontinued in 1936, and the evening program in 1939.
Professor Odis H. Burns was succeeded in 1936 by Albert E.
Zarlengo. The same year was marked by the death of Professor
and Dean Emeritus George C. Manly who had been a trustee of the
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University since 1888, president of the Denver Bar Association
(1913), and president of the Colorado Bar Association (1926).
The two law schools in Denver went into the second World War
years strong and proud. Progress had been somewhat slower at
Westminster which had neither tax support nor a university attachment. It had, nevertheless, continued to strengthen its program
and graduated many students who distinguished themselves on the
bench and at the bar. Among the more than 350 alumni of the
school up to 1940 are found such names as Teller Ammons, governor
of Colorado; United States Senator John A. Carroll; associate justice
of the Colorado Supreme Court, Edward C. Day; president of Mountain States Telephone and Telegraph Co., Walter Koch; a very respectable number of judges, and a host of distinguished lawyers.
In order to comply with a rule of the Supreme Court concerning
admission to the bar, Westminster raised its entrance requirement
to two years of pre-law study in 1937.
Selective service and the second World War more nearly
brought on the closing of both schools than any prior war or
depression.
The University of Denver had only forty-nine students in 194142, twenty-one the following year, and only eight in the year before
the servicemen began returning. Westminster suffered a similar
decimation of its student ranks, reporting at one time only one
student in a class.
In 1941, Dean Hamlet J. Barry of Westminster died. Clifford
W. Mills succeeded him. In the same year Albert E. Zarlengo left
the faculty of the University while Vance R. Dittman, Jr., and Helen
Marion Thorp were added. Frances Hickey Schalow was named
assisant professor and law librarian at the University law school in
1943-44, and Willson Hurt joined the faculty in 1944. Gordon Johnston was away on leave of absence in 1941-42, serving as advisor to
the Section on Legal Education of the American Bar Association,
and subsequently was on active duty with the United States Navy.
Vance Dittman was also on active duty with the Navy after 1942.
There were numerous changes in the part-time faculty of the
University and in the faculty of Westminster, which at that time
had no full-time teaching staff.
FROM WORLD WAR

II

TO THE PRESENT

After the culmination of hostilities in 1945, the returning veterans deluged the law schools. Registration at the law school of the
University reached nearly 400, and at Westminster nearly 200.
To meet the influx, Westminster sought larger quarters and
eventually, in 1950, acquired the Hamlet J. Barry Memorial Building at 1854 California Street. Westminster added a number of part
time instructors to its staff, but had no full-time faculty until Irving M. Mehler was employed full-time in 1955.
At the University, Leonard Cornell, Harold E. Hurst, and
Charles E. Works were added to the full-time faculty in 1947-48.
Mr. Cornell stayed only one year and was replaced by Allen P.
Mitchem in 1948. Frances Hickey Schalow resigned in 1953 and
Mitchem in 1955. Both were retained as part-time instructors.
The post-war years saw extensive curriculum revision at both
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schools. The University's law curriculum was completely revised
in 1949 and all beginning students were required to take an English
achievement examination and to make up any deficiency disclosed
by the examination. Legal Accounting was put in the curriculum
as a requirement for students having less than ten quarter hours of
accounting in undergraduate study.
After the war, the law school of the University was set up as a
College of Law, under Dean James Price who came on in 1945 to
fill the vacancy created by Dean Wolcott's retirement in 1944. Dean
Price resigned in 1948 to be followed by Gordon Johnston who
served as dean of the College until his death in April 1958, when
Harold E. Hurst was requested to serve as acting dean.
At Westminster, Dean Clifford W. Mills retired in 1955, along
with Albert L. Vogl and Charles H. Haines. The teaching of each
of the three men had been continuous since 1917 or earlier. William
Hedges Robinson, Jr., was appointed as dean in July 1955.
Each school interested itself in improving standards and initiating programs calculated to broaden the educational experience of
the students. Westminster increased its evening law course from
three years to four in September 1952, and organized its Student
Bar Association in 1955. In that year and following, part of the
instruction at Westminster was by its first full-time instructor,
Irving M. Mehler. Required pre-law college study was extended to
three years.
At the University of Denver, the "two quarter exclusion rule"
was adopted, requiring students to maintain a scholastic average of
C at the end of each quarter beginning with the second to remain
in good standing and eligible to continue .beyond a probationary
term of one quarter. A Law Wives Club was organized to afford a
means of informing students' wives of the circumstances surrounding law study. Arrangements were made with the Supreme Court
for honor students to serve without pay as clerks for the members
of the Court. The legal aid program, with students engaged as assistants in the Legal Aid Society clinic, was intensified; and the justice
court and police court programs established. In the latter two programs, students act as counsel for indigents needing legal assistance
in the respective courts-a limited public defender system made
possible by a special rule of the Supreme Court and the co-operation
of the judges of the municipal courts. The Law School Admission
Test was made compulsory for every student entering upon the
study of law at the College, and student memberships on Denver
and Colorado Bar Association committees were arranged. The College arranged for its students to participate in the work of the United States District Attorney as student assistants. An honorary legal
society, called the Order of St. Ives after the lawyers' patron saint,
was established as a means of recognizing senior students in the
upper ten percent scholastically. In 1949, the College of Law became a charter member of the American Law Student Association
sponsored by the American Bar Association. In the same year, the
College entered into an association with the Colorado and Denver
Bar Associations for the joint publication of DICTA, formerly the
official journal of the Denver Bar Association. A student editorial
board, under the supervision of a faculty representative, manages
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and edits the publication.
In these more recent years, the student body was still made up
of students from many other states and foreign countries. In 1953
there were enrolled 224 students, only 101 of whom had previously
studied non-legal subjects at the University of Denver. A total of
ninety-four institutions of higher learning were represented in the
student body. Two were from Harvard, four from Yale, three from
Hawaii, one from Erlangen, Germany, one from Oxford University,
three from Dartmouth, two from Princeton, and one from the University of Budapest.
Perhaps a future history will mark the last few years as the
point in time when legal education in Denver reached maturity. By
the occurrence of two events, legal education in Denver has been
tremendously strengthened. The first, the merger of the University
of Denver College of Law and Westminster College of Law, came in
June 1957. The second was the commitment by the University to
build a new law center building, the raising of the necessary funds,
and the marking of the beginning of the construction by groundbreaking ceremonies.
The two law schools in Denver were merged into a single College of Law with approved day and evening divisions, the only such
institution in the whole Rocky Mountain region. The merger became effective with the entering class of September 1957. All graduates after September 1957, received the University of Denver
diploma and were recognized as eligible for admission to practice
in any state. Former Westminster graduates had been eligible for
admission only in Colorado. Dean William Hedges Robinson, Jr.,
became Associate Dean of the new College. Mr. Mehler was retained as a full-time teacher in the new College, as were many of
the part-time instructors from Westminster. To perpetuate the
memory and traditions of Westminster, the law library in the new
building has been designated the Westminster Law Library. A
Westminster Foundation was established in 1957 to hold the assets
of Westminster in trust for the improvement of evening legal education. The curricula of the day and evening divisions have been
integrated, and the evening division will be staffed by full-time
instructors in the same proportion as the day division. To more
adequately staff the expanding programs, Jim R. Carrigan and
John Phillip Linn were appointed as full-time teachers in 1957 and
1958 respectively.
The new Law Center Building is presently being constructed
at Fourteenth Avenue and Bannock Street. In addition to the
College of Law, the building will house the offices of the Denver
and Colorado Bar Associations, a 500 seat auditorium, and complete
facilities for efficient legal education, research and publication.
In a new and modern building to be occupied in 1960, and with
the combined resources of both former law schools supporting it,
legal education in Denver will be expanded with the addition of a
graduate program and more intense and useful continuing education for the bar. Research and publication will be undertaken to
serve the profession and the public, to the end that the lawyer may
increase the efficiency of his practice, the administration of justice
may be improved, and freedom may be safeguarded under law.
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THE SUPREME COURT OF THE TERRITORY OF
JEFFERSON
By WILLIAM HEDGES ROBINSON, JR.

William Hedges Robinson, Jr., Associate Dean of the University of

Denver College of Law, holds the
degrees A.B., LL.B. and LL.M. from
the University of Colorado. Since
1931 he has practiced law in Denver and is now a partner in the
firm of Smith, Robinson and Miller.
He is a member of the Denver,
Colorado and American Bar Associations. He has served as secretary (1936-48) and president (1949)
of the Colorado Bar Association, and
was awarded the Certificate of Merit
by that body in 1954.
Dean Robinson was an Instructor and
Dean at Westminster College of Law.
On its merger with the University of
Denver College of Law in 1957, he
became Associate Dean of the latter
school.
"Colorado will prove a second California, I have no doubt,"
Oscar B. Totten, the clerk of the Supreme Court of the Territory
of Jefferson, wrote to his Missouri friend. "I think we will have a
population of some 50,000 by next fall. In Denver, houses are going
up on every side. The place is improving fast. We begin to present
quite a city, there being some seventy-five to eighty-five houses
erected and many more in progress. It is a most beautiful townsite.
I predict that at a not distant day Colorado will be a rich and populous state. Auraria is a moral place; and an exception to all new
countries, especially gold countries, you will be bound to admit, we
have preaching every Sunday morning and a temperance society is
started. I am a member of it."
The clerk of the Supreme Court of the Territory of Jefferson
was not taking time away from his duties to do his correspondence.
There simply were no duties to perform; besides, he was not being
paid for them anyway. The Supreme Court had come into existence
as a result of the election of October 24, 1859, which approved the
creation of and the constitution for Jefferson Territory. At this
same election Totten had been elected as clerk of the Supreme
Court, and A. J. Allison as chief justice, and L. W. Borton and S. J.
Johnson as associate justices, with Samuel McLean as attorney
general. The election of these men to office was the result of a
two party system under which there had been five candidates for
the three judgeships on the court, two candidates for the post of
attorney general, and only one candidate for clerk of the court.
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A. J. Allison, J. N. Odell, and E. Fitzgerald ran on the Convention
Ticket for the judgeships, while S. J. Johnson and L. W. Borton ran
on the Independent Ticket. R. J. Frazier was the Convention Ticket's candidate for attorney general, while Samuel McLean was his
opponent.
All of these men had been in the proposed Territory of Jefferson
(comprising an area as large as Colorado with liberal slices of Utah
and Wyoming) for only a short time. Dr. E. Fitzgerald had become
a resident of Arapahoe County in the early part of the year. Apparently he had no legal training, and after his defeat he served in the
capacity of assistant territorial assessor and then dropped from
sight. J. N. Odell had become a resident of Golden a few months
before and had since become fairly well known for his work in some
criminal trials occurring in the Nevada Gulch area. He drafted the
constitution of the Golden City Lyceum and later served as judge in
Arapahoe County.
Allison, who had been elected chief justice, had arrived in the
Territory in April 1859, in a party composed of Atkinson, Kansas,
residents and his two brothers who were from Doniphan County,
Kansas. This party was under direction of the Cherry Creek Bridge
and Ferry Company which had been incorporated by the legislature
of Kansas Territory. Its purpose was to establish toll roads and
bridges along the route to the new gold fields. He had previously
served as a delegate in the constitutional convention of August 1859,
as a representative from the Jefferson district. He was known as an
earnest citizen and an impartial delegate with an avid interest in
having the territory become a state. In August 1860, the chief justice was returning to visit his parents who had settled in eastern
Kansas, after migrating there from Indiana. On the trip he was
suddenly taken ill, and died at Cottonwood Springs. He probably
was the only Supreme Court justice who ever has been fined a pail
of whiskey for wearing a plug hat-a penalty which he drew from
a miners' court and promptly paid.
Of his associates on the court very little is known. S. J. Johnson, who came from Gregory Diggings, apparently died there soon
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after his election to the court. L. W. Borton came to the territory
in 1859, and apparently thereafter served as a prosecuting attorney.
Otherwise the records seem strangely silent.
While the territorial Supreme Court was authorized by the
election in October 1859, and its judges were then elected, the court
itself was not established until some time after the fore part of
December. The constitution had only provided for the creation of
such a body, and the action of a legislature was necessary to bring
it into existence and establish its jurisdiction. Accordingly, a legislature was convened in Denver on November 7, 1859. It was a bicameral body consisting of a council of eight members and a house
of twenty-one. By December 2, 1859, it had passed legislation which
established a judicial system for the territory.
Heading the judicial system was the Supreme Court, with district and county courts in each organized county and such miners'
and justice courts "as may from time to time be established," completing the judiciary. The Supreme Court had "appellate jurisdiction over all final judgments and decisions of the district courts, as
well as in cases of civil actions properly so called as in proceedings
of a special and independent nature." The court also had jurisdiction where intermediate orders involved the merits or materially
affected the final decision, and could issue "all writs and process"
necessary for the exercise and enforcement of its appellate jurisdiction. It could prescribe rules for allowing appeals on intermediate matters providing the same would not "retard proceedings"
in the trial court. The power of "general supervision" over district
courts was vested in the Supreme Court in order to "prevent and
correct abuse where no other remedy is provided." It admitted on
motion any "practicing attorney of the district court to practice in
the Supreme Court upon taking the usual oath of office," as well as
practicing attorneys of courts of record of another state or territory.
The court was required to meet on the third Monday of January, April, July and October, and to keep records of its proceedings.
Whether any such records were kept is apparently unknown since
if they ever were in existence, they probably were lost in the flood
of 1864.
The personnel of the Supreme Court consisted of three judges,
a clerk and a marshall. Compensation for these individuals was
provided by statute. The clerk received, from the work incident to
the office, fees which ranged from twenty cents to two dollars, and
no other sums. The justices of the court were supposed to be paid
a salary of $2,500 per year beginning January 1, 1860, but, since the
territory had no funds to pay salaries, were actually paid on a fee
basis. Docket fees in the Supreme Court were "ten dollars in each
case, to be divided equally among the judges," and such sums were
credited against the, salary due the judges. The marshall was to
receive a salary of $500, plus such fees as were allowed by law.
The compensation of the attorney general was one thousand
dollars annually, "together with such fees as are allowed by law."
The governor, on the other hand, was to be paid three thousand
dollars per year, and the secretary and the auditor two thousand
dollars each. Formal organization of the court was to occur when
the chief justice took his oath of office before the president of the
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board of canvassers, to the effect that he would support the Con!,titution of the United States, the organic act of the territory, and that
he "will without fear, favor, affection or hope of reward, to the best
of his knowledge and ability,; administer justice according to law
equally, to the rich and the poor." After taking the oath, the chief
justice was then to administer a similar oath to the associate judges.
Since the legislature had left the drafting of a civil code, which
embodied procedural matters, and a criminal code, to a legislative
commission consisting of Eli Carter and Zaremba Jackson, it is
doubtful if much litigation was carried on in any of the territorial
courts, other than the miners' courts, prior to February 1860. A
special session of the legislature adopted the work of the commission on January twenty-third and January twenty-fifth. The courts
were now in being and equipped to deal with the tasks assigned to
them.
While the codes of civil and criminal law were well drawn, and
in many respects more workable and comprehensive than those
which were to follow, the judicial system of the territory, other
than the miners' courts, never really functioned. The most telling
blow against its effectiveness was the threatened rebellion of the
miners who strenuously objected to paying a poll tax of one dollar
to defray the costs of government. As a result of the lack of funds,
the government maintained only a nominal existence for nearly a
year, with most of the judicial work and indeed the usual functions
of government being handled by the people's and miners' courts and
the claim clubs.
In this state of affairs the Supreme Court probably operated in
a vacuum. Upon the deaths of Judges Allison and Johnson, J. Bright
Smith and J. W. Holman had been appointed to the vacancies. Holman had come to the territory in 1860, and settled in Blackhawk.
There he entered into the operation of the Bobtail Mine with his
partner, William H. Hurlbert, who had discovered the mine the previous October. Holman, who had been born at Fort Wayne, Allen
County, Indiana, on May 5, 1825, had a rather extensive education
for those days, having spent twelve years in common and Quaker
schools in Indiana. Apparently he never studied law, as his prior
background seems to consist of the operation of a dry goods and
general mercantile business, which he operated for seven years, part
of the time in partnership with his brother. Except for a hiatus of
approximately eight years, during which time he married Mrs.

ARNOLD M. CHUTKOW LIBRARY ESTABLISHED
The editors of DICTA wish to acknowledge the establishment at
the District Court Chambers in Akron, Colorado, of a memorial law
library in honor of the late Arnold M. Chutkow. Mr. Chutkow was
active in law practice in the Akron area as well as in Denver and
was Editor of DICTA. Contributions for this library should be sent
to the County Treasurer, Washington County Courthouse, Akron,
Colorado.
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Emily J. (Clarkman) Smith of England, he seems to have spent
most of his business life engaged in mining ventures. In 1872 he
returned to Central City, from whence he moved in May of 1864.
Apparently he lived in that city until his death.
The other appointee, J. Bright Smith, came to Denver just a few
months prior to his appointment and was admitted to practice on
July 30, 1861. He was one of the "few men who in that unsettled
day had the temerity to part his name in the middle." In 1865 he
edited a law book on Oyer, after serving as the city clerk and attorney for Denver from November 1861, to April 1, 1862, and as city
attorney until April 1, 1863, when he was succeeded by Moses Hallett. He was an outstanding orator, appearing at many public functions such as the ceremony marking the completion of the Denver
Pacific Railroad on June 24, 1870.
In spite of the fact that the Territory of Jefferson was apparently doomed and Governor Steele had warned that there were no
funds on hand to pay salaries or per diem, there were plenty of
candidates for the election which had been called for October 22,
1860, in conformity with the provisions of the constitution. Delegates were elected for the General Assembly which was to meet on
November twelfth. In an election which saw Governor Steele returned to the governorship, Samuel McLean was re-elected attorney
general, and J. Bright Smith was elected chief justice, with William
Brackett and Charles C. Post as associate judges.
Although this new court was composed of men of vigor, there
was little, if anything, for them to do. There was a continuing conflict in jurisdiction between the territorial courts of the Territory of
Jefferson, those of the Territory of Kansas, of which Colorado was
then a part, the nonexistent federal courts for the area, and the
various popular courts established by the "miners" or the "people."
It would seem in this welter of jurisdiction there would have been
appeals galore, but apparently no one was willing to acknowledge
the jurisdiction of the territorial Supreme Court and, further, the
jurisdictional conflicts were solved in many cases by the same court
officials being elected or appointed to the several courts and being
able, therefore, to don whatever hat the litigants desired.
Of the newly elected judges, Charles C. Post was to make a
niche for himself in the embryo state. Coming from a well known
family of Vermonters who had migrated to Washetenaw County,
Michigan, Post had gone to school in that area until he was nineteen. He then went to Decatur, Illinois, where he studied law in the
office of his brother, Columbus J. Post. In 1855 he was admitted to
practice and entered the law office of his brother until 1859. In May
of that year he came to the Territory of Jefferson with his wife Angelina, whom he had married on May 16, 1856. His first efforts were
devoted to mining in Missouri Gulch where he had no success, and
in September he moved to Buckeye Bar, five miles below Idaho
Springs, where he continued to mine. A month later he was elected
to the House of Representatives for the provisional territorial government. After selling his claim for $1000, he moved to Denver
where he stayed until February of 1862. During this period of time
and for some months thereafter, Post represented John N. Gregory,
discoverer of gold in the area, in various law suits pending in the
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Gregory District Court resulting from sums owed Gregory. Then he
settled in Central City where he practiced law for the next twelve
years. His selection as a judge-of the Supreme Court apparently did
not interfere with his law practice. He was admitted to practice
August 14, 1862. He was appointed as a recruiting officer for the
Union in the same year and later served in the Second Colorado
Cavalry. Upon his return from service, he was elected, in 1868, as
district attorney for the Second Judicial District, then composed of
the counties of Boulder, Jefferson, Gilpin, Clear Creek, Larimer and
Summit. He served in this capacity for two terms. In 1872 he
moved to Georgetown where he resided until 1900 when he moved
to Denver.
An active politician all his life, he was a Democrat until 1892,
when in the great silver battle of that era he, like many other
prominent Coloradans, became a Populist. In 1900 he was nominated for the position of attorney general and elected on a Fusion
Ticket composed of Populists, Silver Republicans, and Democrats.
He served in this capacity for one term. On November 22, 1906, he
died, leaving a widow who died in December 1917, and a family of
six children each of whom also contributed through public service
to the growth of the state. One of his sons, George M. Post, served
as assistant attorney general. Of Judge Post's other associate on the
court, William Brackett, nothing seems to be known.
However, of all the men who composed the Supreme Court of
the territory, the most colorful was its clerk. Oscar B. Totten was
born in New Jersey on April 4, 1830, but was reared in St. Louis in
the days when the Missouri steamboats were at the peak of their
glory. The entire West opened from the port of St. Louis. Pike,
Lewis and Clark, and Fremont had all made that city their headquarters for venturesome thrusts into the unknown West. Indians
of many nations, voyagers, mountain men, fur traders and Mormons
jostled each other on its muddy streets. There was a restless surge
of population that centered upon the prairie schooners, but most of
all upon the steamboats which plied their way from the French
settlements on the New Orleans delta, to the Indian country of the
Northwest.
In an atmosphere such as this, Totten followed the course of al-
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most any boy of the frontier. He worked on the steamboats until the
cry of gold stirred the great California migrations of the fifties. Totten went to California in 1852, and like many another unsuccessful searcher later returned to resume his work on the steamboats.
Again the discovery of gold in Gregory Gulch worked its magic,
and in 1858 Totten joined the Steamboat Gold Hunters headed by
Captain William Smith. By October twelfth they were at Big Bend
on the Arkansas, arriving with little incident except for a mule
stampede. Sixteen days later they arrived at Bent's Fort and by
November eleventh they were in Auraria, the predecessor of Denver. As James Scudder was to write in the following January, the
St. Louis men, of whom there were about thirty in the new town,
thought they had "a good thing and we expect to get rich out of it."
According to Scudder, the population of Auraria was five hundred
men and three ladies. Since he had become a recorder of claims, he
was probably in a better position to estimate the population than
most of the enthusiastic residents who were suggesting figures of
two thousand.
Few of the St. Louis men, though, were unappreciative of this
beautiful site situated on the south bank of the Platte River at the
mouth of Cherry Creek where the snow-topped mountains, about
twelve miles away, seemed to be only a few miles distant. But the
winter was spent in many divertissements other than looking at the
gorgeous scenery. The townsite was laid out, the average size lot
being 66 feet by 132 feet. The disputes between the St. Charles
Town Company, the Denver Company, and the Auraria settlers
were terminated. The town was provisioned. While most of the
wants of the area were supplied from St. Louis by wagon trains,
the residents, for the most part, had to depend upon their ability
with their guns to furnish meat. Fortunately the valley was thick
with game; so thick, indeed, that Totten writes of a hunt which
within the space of four days killed fifty-eight black-tailed deer,
four mountain sheep, two catamounts, and a few grouse. It required
a four-mule team and three yoke of oxen to haul the game back to
the settlement.
By March of 1860, Totten and three other St. Louis men had
decided the weather would permit some exploration for gold. They
had gone about sixteen miles into the mountains north and west of
Denver when, shortly after finding some evidence of gold, a bad
snowstorm drove them back to Auraria. After the snow melted, the
party again set out, but this time for the north fork of the St. Vrain
River. Once again a snowstorm halted explorations and the group
huddled cold and miserable in their camp. When the storm ceased,
they shoveled away three to five feet of snow. Then they built large
fires to thaw out the ground. For a space of about eighteen feet into
the ground they found gold which averaged from one to six cents
a pan. Satisfied with the fact that the area would produce gold in
paying quantities, Totten returned to Auraria to prepare for his
return to St. Louis in order to bring his family to the territory.
Leaving the Denver area on May second, he arrived in St. Louis
toward the end of the month, traveling by way of Omaha and St.

DICTA

MARCH-APRIL

1959

Joseph. He returned to Auraria, which was now officially known as
Denver City, West Division, since it was situated on the west side
of the river, in time- to participate in the various elections attempting to create either a state or a territory independent of Kansas.
Shortly after his election as clerk of the Supreme Court, Governor
Steele appointed him a lieutenant colonel in the Second Colorado.
Soon thereafter Totten returned to St. Louis where he was
placed in charge of the New Igo, a steamboat operating on the Missouri River for the benefit of the Union troops. As a steamboat captain he served with courage and daring. After 1865 he migrated to
Helena, Montana, becoming interested in mining ventures there.
Three years later he was elected police magistrate in which capacity
he served for three terms. Elected as clerk and recorder of Lewis
and Clark County, he continued in that office for nine years. Full of
vigor and of love for the West and his steamboat days, he was fond
of relating his experiences, and even in an era where adventure was
common he held an appreciative audience.
Such were the men and the institution which they served-the
Supreme Court of the Territory of Jefferson-a hundred years ago.
By June 6, 1861, the territory had gone out of existence with the
resignation of its governor, who called upon all officers of the territorial government, especially all judges and justices of the peace, to
surrender their commissions and to abstain from exercising the
duties of their offices. All citizens were requested "to submit to the
laws of the United States and refrain themselves from deeds of
violence." Authority now lay in the hands of the officials of the
Territory of Colorado, created by Congress on February 26, 1861.
Appointed by President Lincoln, Justices B. F. Hall, S. N. Pettis,
and C. L. Armour and Attorney General James E. Dalliba assumed
control of the judicial system. An era had ended and another begun
which itself was to end fifteen years later when the territory
became the State of Colorado.
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EARLY MINING IN COLORADO
By

HAROLD

E.

POPHAM

Harold E. Popham received his
LL.B. degree from the University of
Kansas in 1906, and was admitted
to the Kansas bar in the same year.
In 1909 he became a member of
the Colorado bar. He served from
1929 to 1933 as a Deputy District
Attorney, and is a long-time member of the Denver and Colorado
Bar Associations. He is also a member of Phi Delta Phi Legal Fraternity.

Let me say in the beginning that this is not a history but simply a reminder of a few highlights of the discovery of gold and
other minerals in Colorado and a reference to some of the results.
There are numerous histories of Colorado and writings which one
may read for details. I am indebted to "History of Colorado" by
Judge Wilbur F. Stone and "Colorado" by Hafen and Hafen for
many facts herein.
"Colorado" is a beautiful name. It is Spanish and means red
color or red colored. It comes from the numerous red rocks which
outcrop in the foothills of various mountain regions and show in the
canons of streams, causing those streams to take on a reddish color
after heavy rains.
The first mining in Colorado is reported to have taken place
200 years or more before the discovery of gold in what is now Colorado. Old excavations which have been found in the hills date back
many years.
In the days of the Spanish conquest, Don Juan de Onate, in
1591, is said to have found and worked placer mines on the west side
of the Sangre de Cristo Mountain Range above Fort Garland between the Culebra and Trinchera.
The prospecting which began in our territory in 1858 and 1859
produced evidence of excavations in various localities which no
doubt were made by early Spanish explorers. Some are found on
tributaries of the San Juan and Gunnison Rivers, and it is speculated that they were made by Ribera (Rivera) and his followers.
One of the earliest prospecting expeditions supported by records was led by Juan Rivera in 1765. This party, composed mostly
or entirely of New Mexicans, explored the southern base of the San
Juan Mountains and went into the valleys of the Dolores and Gunnison Rivers. They found some silver ore on a branch of the San
Juan River and gave the name La Plata (silver) to the stream and
the La Plata Mountains.
William N. Byers is authority for the story by a prospector
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named Samuel Stone. It states that in 1859, near the headwaters of
the Big Thompson, he and his party discovered evidence of an ancient mining camp and close by deep excavations. They retrieved
a small copper distilling outfit presumably used in making liquor
from the native wild berries. Nothing more is known of this earlyday party. It is thought that it may have been a Portuguese expedition whose members were victims of the Indians and never returned to Mexico. I believe it is on Buckskin Creek that flows
through Alma that there are several Arrastra. These were crude
dragstone methods of crushing ore, an old Spanish device. An inquiry at Alma will show the road.
Zebulon M. Pike tells of one James Purcell who disclosed to
him how he (Purcell) had in 1802 found gold on the head of the
Platte River and had carried some in his leather pouch for months
and then threw it away, being in doubt he would ever again see
civilization. More than fifty years later valuable gold placers were
discovered in this region in South Park.
There are various other reports of gold discoveries in earlier
years at the foot of the Rocky Mountains in localities that have never produced in paying quantities or developed into mines, among
these are reports that hunters and trappers at times brought small
quantities of gold to the trading post at the mouth of Clear Creek
between 1832 and 1837. Discoveries are also reported near Vasquez
in 1843-1844, on Cherry Creek in 1848, on the Cache la Poudre where
it leaves the mountains in 1849 and on Ralston Creek in 1850.
In 1858 a prospecting party was formed in Georgia by William
Green Russell. In this party were his two brothers, Joseph D. Russell and Dr. Levi J. Russell, and a few other white men. They were
joined by other whites from time to time on the way. By prearrangement a Cherokee party of fifty men from Oklahoma also joined
up with them at a spot a few miles west of what is now Larned,
Kansas. At this time they had fourteen wagons, thirty yoke of oxen,
two horse teams and approximately twenty ponies.
They traveled up the Arkansas and cut across northward, east
of Pueblo, prospecting Fountain Creek, the Platte, Cherry Creek
and other streams they encountered. The group numbered 104 persons at one time. On June 24, 1858, they camped near the junction
of Cherry Creek and the Platte. This created an historical date.
From here they separated into groups and prospected Ralston
Creek, Clear Creek and as far as Boulder Creek but disappointment
was the lot of all. Most of the party turned back toward home in a
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fVw days, the Cherokees leaving as a disgruntled body. William
Green Russell, who was experienced in mining in Georgia and had
made two trips to California, was not ready to give up. He called
the remaining group together and told them he would stay if two
men would remain with him. Twelve indicated their desire to stay.
It should be understood that all this early search for the precious
metal by people coming to this territory was for placer gold and
placer ground that would produce gold visible to the eye. Thus
early efforts were confined to the streams.
This small group of thirteen started up the Platte and soon
found a small bar that panned well but was shortly exhausted. One
hundred dollars of pay was recovered. This presumably was in the
fore part of July, 1858. A short time afterward two of the group,
while hunting antelope for food, came upon a patch of promising
sand and gravel on Dry Creek, that now runs through Englewood,
and close to the present site of that city. The men panned this to
exhaustion, and the deposit paid about ten dollars per man. Reports of this discovery spread through Kansas and Missouri and
started a rush of gold seekers to the so-called gold region. Thus
while the first authentic gold discoveries in what was later called
Jefferson Territory, now Colorado, were in 1858, the amounts were
small, probably not exceeding from $1000 to $2000 in value. On the
other hand, reports of the discoveries sent out over the country were
greatly exaggerated. In the meantime, other groups of gold seekers
had crossed the plains to the foothills of the Rockies, all of which
resulted in the founding of Denver in the fall of 1858.
THE JACKSON DIsCOVERY

George A. Jackson, from Missouri, together with Tom Golden
and James Sanders came to this country in 1858 and erected a log
cabin on the present site of Golden. That city was named after
Golden. In December they started out to look for gold in the mountains and sighted a herd of elk. Golden and Sanders turned aside
to hunt elk, while Jackson proceeded up Clear Crek with two dogs,
a blanket, rifle, coffee, a tin cup and rough bread. The going was
tough at times and there was heavy snow to contend with. Eventually, he came to the hot mineral springs, at present Idaho Springs,
where he shot a mountain sheep for food. He was snowbound for a
day and prospected for two days with no encouragement. The next
day he moved upstream a short distance to a spot where the sand
and gravel looked more promising and camped under a fir tree. He
kept a big campfire going all day and night which thawed the
ground. The next day, a bright one, he started to dig with his
hands and hunting knife, using his tin cup to pan with. There he
found pay sand, also a small gold nugget. He worked one more day
and his hunting knife was worn out. All his crude work resulted
in the recovery of about one-half ounce of gold. Being out of food
supplies, he returned to the cabin at Golden. This discovery was in
the fore part of January, 1859, but was kept secret.
In the spring, Jackson returned and took out placer gold worth
from $4,000 to $5,000. This discovery was of immense importance
to the territory and the Great West. Many of you have seen the
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Jackson monument in Idaho Springs erected to commemorate the
event.
THE GREGORY DISCOVERY

In the spring of 1859, John H. Gregory, from Georgia, discovered rich placer ground at the site of Black Hawk and on May 6,
1859, found a rich lode or vein near the present location of Central
City. This was of the utmost importance as it was the first find of
a vein of quartz-bearing gold. It turned the tide toward the search
for mineral bearing veins or lodes in the mountains, as distinguished
from placer ground.
The discoveries of Jackson and Gregory saved the Pikes Peak
gold rush of 1859 from ignominious failure and were the greatest
events in the founding of Colorado. Horace Greeley visited the mining camps in June, 1859 and recommended the creation of a new
state. Denver was now on its way. William Green Russell returned
to this part of the country about June, 1859, with about 170 followers and went to Central City. He soon made discoveries not far
above Central City and the town of Russell Gulch was named after
him.
In 1860, prospectors swarmed over the mountains in all directions, and new discoveries were made in various localities, such as
on Tarryall Creek and Fairplay in South Park, Breckenridge, Boulder region and in California Gulch, near Leadville, where Oro City
(Gold City) was formed (now completely extinct).
The discovery of mineral bearing lodes was followed by the
development of the smelting industry to treat the combinations of
ores. This could be a story in itself.
I mention some other famous mining areas: San Juan region
and Silverton; Lake City; Creede, in which David H. Moffat and
other Denver men were Interested; Ouray and the famous Camp
Bird Mine in which Thomas F. Walsh made a fortune; Georgetown,
primarily a silver camp; Telluride, including the spectacular Liberty
Bell, Smuggler-Union and Tomboy Mines. From Telluride on one
side of the mountains, toward Red Mountain on the Ouray-Silverton
Highway, on the other side of the mountains, a distance of about
six miles, the country is highly mineralized. It is controlled by
Idarado Mining Company, and one may go from one side of the
mountain to the other through workings of the Company.
Last, we might mention world renowned Cripple Creek, with its
fabulous millions discovered in 1891 by the poor cowboy, Robert
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Woback, who tried hard to interest various persons and ended up
with a few paltry hundreds of dollars.
The discovery of lead carbonates carrying silver at Leadville
in 1874-75 was one of the most important finds in the West. The
story of Leadville is the story of H. A. W. Tabor. Tabor, a storekeeper, grubstaked two shoemakers named Riche and Hook who
went up on Friar Hill, not considered very promising, and worked
many days. Finally a shot exposed a rich vein, later named the Little Pittsburg, and Tabor was on a smooth road to wealth. He also
became interested in the Chrysolite and the Matchless which added
to his millions. But, alas, the panic of 1893 and the repeal of the
Sherman Silver Purchase Act brought ruin to the silver mining
industry and Tabor's fortune was gone with the wind. He later died
penniless. On the other hand, a number of fortunes of Denver's
prominent citizens was founded on Leadville mines. If you would
wander to the top of Friar Hill at this time, all you could see would
be a few depressions on the bare surface to mark the Little Pittsburg, a log cabin and a few shaft riggings on the famous Matchless.
THE GUGGENHEIM FAMILY

Leadville was the primary cause of the Meyer Guggenheim
family becoming interested in the smelting industry. Meyer Guggenheim emigrated to America from Switzerland in 1847 with his
father and stepmother. The family settled in Philadelphia. In his
younger years, he had been a tailor, a manufacturer of essence of
coffee, a manufacturer and seller of stove polish and soap, a merchant and an importer. He had seven sons and three daughters. By
1881, he was considered wealthy.
Through Charles H. Graham, a Philadelphia friend of Meyer's
who came to Leadville, Meyer purchaedA an interest in the AY and
Minnie lode claims in California Gulch for about $5,000, and he
came out to look over the situation. This was in 1881. Shortly
thereafter, a rich strike was made on the AY claim. These lodes
made one of the bonanzas of Leadville history. The ore was primarily silver and lead, and millions were produced. The story is
told that Meyer having examined some of the smelter returns from
the mine and being impressed with the smelter charges said he was
on the wrong side of the mining business and should get into smelting.
In 1888, Meyer and his sons turned to the smelting business
making their first investment in that line in the Holden Smelting &
Refining Company which was later acquired by the Globe Smelting
& Refining Company. Edward R. Holden and the Guggenheims
then formed their own company and erected the Philadelphia Smelter in Pueblo which prospered. Meyer's sons, Benjamin, William,
Simon and Solomon were actively engaged in the business.
In 1899, eighteen of the largest smelters in the country combined and organized The American Smelting and Refining Company. The only large one in Colorado not joining the combine was
the Philadelphia in Pueblo. However, within two years the Guggenheim interests joined the smelter trust, and in doing so obtained
control of The American Smelting & Refining Company.
For a rather full story of the Guggenheim family pertaining to
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the smelting trust or industry, I refer you to the Master's thesis of
Donald F. Popham (1950) to be found in the University of Denver
Library. In connection with the examination of titles to the AY and
Minnie lode claims and others, I have obtained copies of the wills of
most of the members of the Meyer Guggenheim family. Some are
long and created notable foundations, while some are fairly simple,
disposing of millions of dollars in a few lines.
The early days of Colorado developed numerous able and noted
lawyers. Among the more prominent were Henry M. Teller, U.S.
Senator, Secretary of Interior and again Senator; Willard Teller,
a brother of Henry, very able, but not in politics; Edward 0. Wolcott, U. S. Senator and orator; Thomas M. Patterson, U. S. Senator
and publisher of the Rocky Mountain News; Charles J. Hughes, Jr.,
U. S. Senator; Charles S. Thomas, Governor and U. S. Senator;
James B. Belford; Hugh Butler; Alfred Sayre; Henry C. Thatcher
and many others.
CARNOTITE

The decline in the mining industry in Colorado has been revived by the discovery and development of rare earth minerals. At
the forefront of the chase is uranium, vanadium and molybdenum.
In 1899, C. Fridel and E. Cumenge of Paris announced the discovery of a new mineral (carnotite) obtained from M. Poulst of Denver. It came from Montrose County. Vanadium had been identified
as one of its ingredients. That summer, the government sent representatives into Montrose, Mesa and San Miguel Counties where attractive deposits were found. Responsible investors became interested. It was established that radium and uranium were present in
the ores and by 1914 considerable mining was being done. Most of
the product found its way to Europe. Then came World War II
and the atomic bomb which touched off a search for uranium ores,
and a great, almost new, mining industry was going at terrific
speed.
It is said there are more than two hundred kinds of minerals in
Colorado.
Yes, Colorado is a beautiful state with a beautiful name. Until
recently, it was said to have fifty-two peaks, 14,000 feet or more in
height. Through the enthusiasm of certain Colorado Mountain Club
members and the re-survey of heights, two more have been added.
It has been my privilege to stand on the top of fifty of them and
near the top of the others. One may see mountains by hiking and
riding over certain areas, by driving an auto on paved highways
over a few passes, by looking down from an airplane, but until he
has driven a car to the end of some ancient wagon road in a clearing in the timber, shouldered his pack and started to trudge toward the top of a high peak that is still out of sight, and experienced
the elation of reaching the goal and looking out over the world
from its majestic heights, he has not really seen the mountains and
made them his.
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A HISTORY OF THE DENVER AND COLORADO
BAR ASSOCIATIONS
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Donald S. Molen received his B.S.
degree from the University of Denver in 1951 and his LL.B. degree
from the same school in 1953. He
is a member of the Denver, Colorado, and American Bar Associations, and has occupied the position of Executive Secretary of the
Denver and Colorado Bar Associations since March 1954.
He is Past Chairman of the National Conference of Bar Secretaries
and is presently serving on its
Council. He is also a member of
the Council of the A.B.A. Section
on Bar Activities.
INTRODUCTION

During the early part of the twentieth century, lawyers tended
to be more individualistic than they are today. Bar associations
were not as active, since the value of such organizations was not
recognized nor fully appreciated. Local bar associations were more
active than state organizations, and the latter were criticized for
being primarily social in nature. Lawyers, individually, seemed to
command more attention and respect than they did collectively.
They were not required to have very thorough educations, although
some of the more prominent members of the profession were well
read in history and the classics. Also, it is somewhat ironic, in view
of the early day educational requirements, that many of the lawyers
in earlier days were gifted in oratory and had considerable command of the English language. It appears that the characteristics
of the early lawyer were undergoing many changes during the first
three decades of this century, for Edward Ring wrote in the 1929
Yearbook of the Denver Bar Association:
"The Denver Bar has its great lawyers-as great as those
of the past-but the picturesque background of the earlier
day has departed and with it the lawyer who was inevitably a prominent character and a fashioner of public opinion. The profession is now standardized."
THE DENVER BAR ASSOCIATION

The Denver Bar Association was organized at a meeting on
October 31, 1891. One hundred fifty-nine members of the bench and

DICTA

MARCH-APRIL

1959

bar had indicated a desire to form such an association. Albert E.
Pattison was elected president and governing rules were adopted.
The dues were two dollars per year, and nine members constituted
a quorum at business meetings.
During later years the association held annual banquets on the
eve of Washington's Birthday. The selection of this date for these
meetings was of noteworthy significance to the legal profession due
to the implication of non-prevarication. The meetings, at the turn
of the century, were very informal and included wit, wine, and
song. Dinners were five dollars a plate. In later years, these annual
banquets became more dignified and formal occasions, and at one
meeting, the principal speaker, an attorney from Indiana, held the
attention of his audience for four hours, and, as someone stated at
that time, he could have held it until daylight!
In 1903, articles of incorporation were filed, and a code of ethics
adopted. Some of the rules in that code, still timely today, are:
"Attorneys should fearlessly expose before the proper tribunals corrupt or dishonest conduct in the profession, and
there should never be any hesitance in accepting employment against an attorney who has wronged his client.
Prompt preparation for trial, punctuality in answering letters and keeping engagements, are due from an attorney to
his client, and do much to strengthen their confidence and
friendship.... Satisfactory relations between attorneys and
clients are best preserved by a frank and explicit understanding at the outset, as to the amount of the attorney's
compensation; and, where it is possible, this should always
be agreed on in advance ....
A client's ability to pay can
never justify a charge for more than the service is worth,
though his poverty may require a less charge in many instances, and sometimes none at all."
This code of ethics was practically the same code that was adopted
by the Colorado Bar Association at its first annual meeting in 1898.
In 1903, the first year that the Denver Bar Association published a yearbook, there were 242 members in the association.
(There were almost 700 lawyers in Denver at this time.) George
Dunklee was president, and James Lomery secretary-treasurer. Five
judges sat on the district bench, and each received a salary of
$4,000 per annum. In those days the courts in Denver, on the trial
and appellate level, would sit in special session to consider memorial services for deceased members of the association. It is not
known when this practice was terminated in Denver, but it still
exists in many other judicial districts in the state.
When Horace Hawkins was president in 1907, the association
established a law library in the Denver court house. It was felt that
the establishment of this library would be of considerable benefit
to the members of the bar, and the dues were increased to five
dollars a year to support and maintain it. Two-fifths of the dues
were earmarked for this purpose. In addition, the city of Denver
allocated approximately $1,000 a year for the purchase of new books.
This library was given to the City and County of Denver by the association when the present City and County Building was built in
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the early '30's. At that time, the library consisted of almost 10,000

volumes.
In December of 1923, when Hugh McLean was president, the
first issue of the Denver Bar Association Record was published. The
editorial in that issue stated:
"The Executive Committee has authorized the experiment
of publishing this little paper of news from the Denver Bar
Association. The plan is to publish it monthly and to include reports of the work being done by the various committees as well as personal and other news items of interest
to the profession. We hope it will serve to familiarize all of
our members with the work the Association is trying to do
so that we shall all work more intelligently and efficiently
to accomplish the aims of our association."
In that same issue a report from the judiciary committee, with
the late William E. Hutton as Chairman, was printed. This report
was presented to a monthly luncheon meeting of the membership
with 175 lawyers in attendance. The report is significant because
it was the first time that a "bar primary" had been recommended
since 1894. At the time of Mr. Hutton's report, there were seven
district judges and one county judge running for election, and the
judiciary committee established a plan whereby eight Democratic
lawyers and eight Republican lawyers would be endorsed and
recommended to the respective political parties for nomination on
the primary ballot. There were twenty Republican candidates, and
eight Democratic candidates for the seven positions of district judge.
There was one Republican candidate and two Democratic candidates for the position of county judge. The vote was taken on April
7, 1924, and the results were submitted to the respective political
parties for nomination. The lawyers recommended by the association were designated by the respective political parties, and Charles
C. Butler, the Republican incumbent, was designated, also, by the
Democratic party. Of the eight candidates from the respective parties recommended by the association, six were subsequently elected.
"Bar primaries" have been adopted periodically by the association
since that time, the latest effort having being made in 1954.
Any lawyer, even one who had only passive interest in bar activities, would be considerably impressed by the first volume of the
Denver Bar Association Record. Most of the editorial work was
done by Jacob Schaetzel, who had been appointed secretary-treasurer of the association and who did a very creditable job in that
position for two terms. In one of the early issues of the Record, he
had this to say about law office management:
"Many lawyers still cling to the old type of filing cabinets
which require each paper to be folded, much the same as
we now fold an abstract. Others have no files at all, and in
one instance which the writer knows of the floor is used
as a filing cabinet, the papers and documents being deposited all over the room with a paper weight holding them
in place. Even this is superior to some, where the papers
are piled a foot high, and all together, on both the flat top
as well as the roll top desk. . . . Much time and money
could be saved by the use of proper office equipment and
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coordination of office work. . . .- A dictaphone is a splendid
instrument to use, as it permits dictation when the stenographer is otherwise engaged. . . . A typewriter in good
repair and with type properly aligned is of such importance that the other kind should never be tolerated. . . . A
filing system that permits of flat filing, without folding,
certainly should be installed without argument. A careful
system of books should be kept . ..."
Early issues of the Record included the publication of committee reports, luncheon and banquet addresses, and other articles of
practical interest and value to the members. At one luncheon the
subject of an integrated bar for Colorado was discussed. An editorial appearing in the May 1924 issue of the Record stated:
"The subject for discussion on May 5 is interesting the entire profession in the United States at this time. The proposed act regulates the practice of law in Colorado, defines
the practice of law, and sets out the punishment for those
who practice law without a license. It proposes a separate
body entirely under the supervision of the Supreme Court,
and the license fee shall be an amount not in excess of $25
a year ...."
The integrated bar is again receiving considerable interest today.
In 1924, an association committee studied a proposal for a
criminal code, which included rules of criminal procedure. In that
year a fifteen dollar fee was the customary charge for examining
an abstract. One member commented at that time: "When the $15
fee was adopted, a generation ago, the abstract was only one-third
of its present length. If that fee was fair then, a fee of $45 should
be fair now." At one of the meetings in that year, a very comprehensive report from the grievance committee was discussed. In this
report, reference was made to the problems of "ambulance chasing" and methods used by Minneapolis law firms to solicit personal injury cases. This is an age old problem which still confronts
the association today.
During the period May 1, 1923, to April 28, 1924, there were
fourteen luncheon meetings and two banquets sponsored by the association. The average attendance at these meetings was 145. Stanley Wallbank was then chairman of the meetings committee. Of
approximately 800 lawyers in Denver, there were then 562 who
were members of the Denver Bar Association. At that time, there
were only 462 members in the Colorado Bar Association.
The secretary-treasurer then requested that an assistant secretary be employed to help him in satisfying the needs of the members and the committees and to expand the services of the organization.
The Denver Bar Association Record continued in existence until
November 1928, when, during the administration of Henry W. Toll,
it became a monthly magazine and was christened DICTA. S. Arthur
Henry was the first editor of DICTA, Jackson Seawell its circulation
manager, and John Adams, publisher. President Toll maintained
that: "The two functions of the association which are most essential
to the maintenance of its life and vitality are its meetings and its
magazine." The association's records are replete with evidence that
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substantiates this statement. Unfortunately, it appears that these
functions are not considered as important today as they were then.
The first issue of DICTA contained an article by our current president, Ira L. Quiat, and, also, contained summaries of Supreme Court
decisions. Other changes were made in the publication, and it was
soon recognized as one of the most outstanding bar association magazines in the West. The Colorado Bar Association joined in the publication of DICTA in 1939, and the University of Denver College of
Law became a co-sponsor in 1949.
The year 1929 was very significant in the history of the legal
profession. Construction of a new court house had begun in Denver. The Denver Bar Association managed to obtain passage of a
bill in the legislature increasing the salaries of Supreme Court
justices from $5,000 to $9,000 per year, and the salaries of district
court judges from $4,000 to $6,000. Unfortunately, these bills were
vetoed by the Governor.
In addition to DICTA, the Denver Bar Association published a
yearbook. A new seal was adopted, and major revisions were made
in the bylaws. Progress in the activities of the association was substantial, but much of the impetus for these new programs was initiated in 1928 during the administration of Robert L. Stearns. It
was during that year that the association, for the first time, held an
outing in the mountains at which some 200 attorneys of all ages
forgot their dignity in a score of athletic contests. These affairs
were then held at the Mt. Vernon Country Club, and in 1929 the
program schedule was: 2:30 p.m.-Golf Tournament, Tennis Tournament, Bridge Tournament, Horseshoe Tournament; 4:30 p.m.Bench v. Bar Baseball Game; 6:15 p.m.-Dinner; 7:45 p.m.-Abe
Pollock's Circus; 9:00 p.m.-Presentation of Prizes."
It is interesting to note the postscript to the committee reports
on this outing: "The following still will not be tolerated: Speakers
and speaking, singers and singing, dancers and dancing." It was at
this outing that the huge gavel, which is still presented to incoming
presidents, made its appearance. The gavel was a gift from Henry
W. Toll and was "surrendered" to the next incoming president,
John H. Denison, a past Chief Justice of the Colorado Supreme
Court. An inscription on the gavel states, in part, "It was presented
to the Association as fragile livery of seisin." In view of this fact,
it appears that a recent ceremony in Denver celebrating "livery of
seisin" was not unique, as most of us thought.
In President Toll's annual report to the membership, which was
published in the Yearbook, we were struck with the timeliness of
some of his remarks. He said:
"During the past twelve months, there have been at least
three occasions when the Denver newspapers have reiterated, with conspicuous headlines, statements casting serious
doubt upon the propriety of the practices of members of the
Denver Bar, but in no one of these cases has anyone filed
charges against the attorneys in question with our grievance committee. This association has long recognized an
obligation to endeavor to purge the profession in this community of licensed attorneys who do not respect their professional obligations, and it is increasingly apparent that it
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must adopt the policy of acting upon its own initiative in
such matters, in suitable cases ....
This change of policy
should have a salutary effect."
The Denver Bar Association has had an extremely colorful history. The three yearbooks-published in 1903, 1910, and 1929; The
Bench and Bar of Colorado,published in 1917; the issues of the Denver Bar Record, published in the '20's; and DICTA, which started
operating in the late '20's; in addition to the old files in the association office, are filled with the incidents and names of the individuals
that helped to make Denver a great city. The officers of the association have been the leaders of the legal profession, and their dedication to the work and needs of the legal community in Denver
have given substance to the noble profession of the law.
THE COLORADO BAR ASSOCIATION
Following the organization of the Denver Bar Association in
1891, a group of lawyers, residing primarily in Denver, decided that
a similar association should be organized on a statewide level. A
petition was circulated, and an organizational meeting was held on
September 9, 1897, in Denver. Bylaws were adopted, and the annual dues were established at five dollars. A subsequent meeting
was held in Denver in October of that year, at which time Hugh
Butler was elected the first president of the Colorado Bar Association. Articles of incorporation were approved, and committees on
"Law Reform, Legal Education, Admissions, Grievances, and Legal
Biography" were appointed.
The first annual meeting of the Colorado Bar Association was
held in Colorado Springs at the Broadmoor Casino on July 6, 1898.
Mr. Justice David J. Brewer, of the Supreme Court of the United
States, was the featured speaker. The business sessions were dominated by a discussion of admissions to the bar. At that meeting,
Charles E. Gast of Pueblo was elected the second president of the
association.
The second annual meeting of the association was also held in
Colorado Springs on July 6 and 7, 1899. The Honorable Adlai E.
Stevenson, former Vice President of the United States, was the
principal speaker. Addresses were also received on the subjects of
"Two Problems in Legal Education" and "The Superintending Control of the Supreme Court over Inferior Courts." At this meeting,
more attention was given to the requirements for admission to the
bar, and the results of a nationwide survey on this subject were
studied. That survey indicated that some states required the equivalent of a high school education before "reading the law" in a law
office or comparable training in a law school. In Colorado, an examination in English, literature, civil government, algebra, plane
geometry, and history had to be passed, in addition to having two
years of law school, or two years of reading in a law office.
Since 1898, all of the annual meetings of the Colorado Bar Association have been held in Colorado Springs, with the following
exceptions: 1900, Denver; 1901, Manitou; 1908, Fort Collins; 1926,
Denver (jointly with the A.B.A.); and 1936, Estes Park. In addition
to the annual meetings, special meetings were held rather frequently to celebrate special occasions, to adopt legislative programs, and
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to present memorials to the deceased members of the association.
Very few special meetings of the association have been held in the
past twenty years.
In 1901, the American Bar Association held its twenty-fourth
annual convention in Denver. Three hundred six members and
delegates of the association, representing almost every state and
territory in the Union, registered for the meeting. It was at this
meeting that a gavel, which was actually a carpenter's mallet, was
presented to the A.B.A. by the Colorado Bar Association. The original gavel was wrapped with silver bands and had inscribed thereon the names of the presidents of the American Bar Association.
The original gavel was replaced by the Colorado Bar Association at
the annual meeting of the A.B.A. held in Denver in 1926. This latter
gavel was subsequently replaced in 1956.
At the A.B.A. meeting in Denver in 1901, the delegates were
taken on a tour of the state in two trains which were hauled, without charge, by four of the then existing railroads. Practically all
of the association's business was accomplished on that trip. At that
time, the total membership in the A.B.A. was 1,720. In 1926, when
it again met in Denver, its membership totaled almost 25,000, and
the attendance at that meeting exceeded 1,800. There are now almost 100,000 members in the A.B.A.
As we have previously mentioned, the first "bar primary" was
held in Denver in 1894. The purpose of this plan was to accomplish
the non-partisan election of capable lawyers to the bench. The
Colorado Bar Association was also active in this field and presented
its first plan to remove the judges from politics in 1899. The association is still attempting to achieve this very desirable and muchneeded objective.
In reading the early annual reports of the Colorado Bar Association, one is impressed with the personalities and abilities of
the lawyers of that day. However, one is also amazed at the high
proportion of disbarments that occurred at the turn of the century.
For example, during the period 1897-1901, there were fifty cases of
unprofessional conduct investigated by the grievance committee of
the Colorado Bar Association. Of that number, disbarment prosecutions were ordered in twenty-seven. The number of disbarment
cases has decreased substantially over the years, and today there is
an average of two per year in Colorado. Recent statistics from the
American Bar Association show, on the average, that there is one
attorney disbarred in each state every year.
During the first anual meeting of the American Bar Association
in Denver in 1901, Moses Hallett was the president of the Colorado
Bar Association. He had served as Chief Justice of the Supreme
Court of the Territory of Colorado, was the first dean of the School
of Law of the University of Colorado, and was the first federal district judge in Colorado. His decisions established the appropriation
doctrine in the water law of the state, and in 1958, he received,
posthumously, the distinction of being the most outstanding member of the legal profession in Colorado since statehood. During the
second annual meeting of the A.B.A. held in Denver in 1926, James
Grafton Rogers was the president. At that time, membership in the
Colorado Bar Association exceeded 500. For this occasion, a special
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issue of "The Jealous Mistress" was published. This publication was
a four-page news letter inaugurated the previous year, during the
administration of W. W. Grant, Jr., by Henry W. Toll, its first editor. It included notes about individual members and information
on bar activities, and it was the first monthly publication of the association. The unusual name was suggested by Richard Peete,
whose anecdotes were published in the special issue in 1926.
Until 1937, practically all of the business of the association was
conducted at membership meetings. Robert Stearns of Denver was
president when the idea of reorganization of the state association
was originated. He was succeeded by Wilbur F. Denious of Denver.
During Denious' administration, new bylaws were adopted, which
resulted in substantial changes in the organization and policies of
the association.
At the time of the annual meeting of the Colorado Bar Association in 1937, there were 578 members. The Denver Bar Association
then had over 700 members, and it was estimated that there were
nearly 1,500 lawyers in Colorado eligible for membership in the
state organization. To broaden the membership and to improve the
coordination of activities of the Colorado Bar Association with those
of the local associations, it was provided in the bylaws that the local
associations could become affiliated with the state organization. In
so affiliating, the members of the locals would also become members of the Colorado Bar Association. To further this objective, the
dues in the association for members belonging to local affiliated
associations were three dollars per year, and for those who were not
members of local associations, the dues were six dollars per year.
The result of this reorganization was a rapid increase in membership and a much needed improvement in the financial condition of
the association. This reorganization also provided for the establishment of a Board of Governors, comprised of representatives from
the local affiliated associations who would be responsible for the
future policies of the association. Actions were subject to approval of
the membership at an annual meeting, and the association became
a more flexible and businesslike entity. The Board of Governors,
currently represented by delegates from twenty-one local affiliated
associations, still manages the affairs of the Colorado Bar Association today.
At the time of this reorganization, each local affiliated association also designated one member of its local to serve on each standing committee of the association. Although this policy is no longer
in effect, each president attempts to have representation on state
committees from all local bar associations in the state, whenever
possible.
This reorganization plan got underway during the administration of G. Dexter Blount, of Denver, who was president during the
year 1938-39. Mr. Blount also appointed a committee to begin studying a proposed code of civil procedure that would be similar to the
federal rules. Philip S. Van Cise, of Denver, undertook the leader-
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ship of this project, and the new rules were adopted by the Colorado Supreme Court in 1941. Incidentally, Mr. Van Cise also took
command of another tremendous project of the Colorado Bar Association in the late 1940's. This project, a complete revision of the
judicial system in Colorado, was, for the most part, unsuccessful.
However, many of the reports and recommendations of that committee will be reconsidered during the next two years, with the
hope that this "dream" will soon come true.
As mentioned earlier, the Colorado Bar Association became a
partner with the Denver Bar Association in the publication of
DICTA in 1939. "The Jealous Mistress" was no longer being published at that time. Following the formation of this partnership, a
study was begun of plans to inaugurate a looseleaf service for the
members. This service was to include current developments in
taxation, a digest of Colorado Supreme Court opinions, annotations
to the new rules, information on current legal matters of general
importance, a bar information section, and uniform real estate opinions. This service also supplanted the annual report. William Hedges
Robinson, Jr. was then secretary of the association and was primarily responsible for the editorial work. The first bulletin was
published on September 9, 1941, the last on January 6, 1950.
JOINT

ACTIVITIES

In the fall of 1948, when Thomas M. Burgess, of Colorado
Springs, was president of the Colorado Bar Association, and Edward G. Knowles was president of the Denver Bar Association, the
two associations decided that due to the expansion of their activities and the burdens upon their respective secretaries, a joint association office should be established under the direction of a fulltime paid executive secretary. The expenses of this office were to
be split between the two associations. John Poyen was appointed
executive secretary of the Denver Bar Association on August 1,
1948, and he became the executive secretary of the Colorado Bar
Association on October 1, 1948. Mr. Poyen resigned this office in
November 1948, and William B. Miller of Denver assumed this position. Mr. Miller resigned in July 1951, to become Clerk of the Denver County Court, and he was replaced by Terry J. O'Neill. Mr.
O'Neill occupied the position until March 1954, at which time he
resigned and the present secretary was appointed to replace him.
The activities of the Colorado Bar Association have, in some
instances, paralleled, although in most cases, complemented and
supplemented, the activities and programs of the Denver Bar Association. Both associations, for many years, have attempted to reform the judicial system and accomplish the non-partisan selection
of judges. They have periodically studied the feasibility of establishing an integrated state bar. In fact, the Colorado Bar Associa-
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tion introduced a bill in the legislature in 1949 to achieve this objective. Both associations have studied, for many years, the need
for a criminal code in Colorado. Both have sponsored legislative
programs that have improved the laws of the state, and both have
been recognized nationally for their respective efforts and accomplishments. Although, for the past ten years, their programs have
been administered and directed from a joint office, their future
accomplishments will be dependent upon a parting of the ways
within the next few years.
Many presidents of the Denver Bar Asociation have also been
presidents of the Colorado Bar Association, and many lawyers
active in the programs of one association have also been active in
programs of the other. Men such as Harry C. Davis, the oldest living ex-president of the Denver Bar Association, and James Grafton
Rogers, the oldest living ex-president of the Colorado Bar Association, will continue to be the motivating forces behind the accomplishment of the objectives and purposes of the associations. Robert
Stearns, Henry W. Toll, Stanley Wallbank, William Hedges Robinson, Jr., Edward G. Knowles, and many other living members have
made significant contributions to the progress of the two associations in the past, and, as a matter of fact, still are making such contributions. They followed in the footsteps of other great Colorado
lawyers, such as Moses Hallett, Charles Thomas, Thomas O'Donnell
Charles Butler, William Hutton, and others now deceased.
CONCLUSION

Although the history of the Denver Bar Association appears
more colorful and includes more significant contributions to the
growth of the legal profession in Colorado, in recent years its activities have become secondary in importance to those of the state
organization. Nevertheless, the potential for the future is unlimited,
and with the tremendous growth of the Denver metropolitan area,
the opportunities and challenges that will present themselves will
be met with the same dedication and foresight that was exhibited
by the earlier leaders of the profession.
The progress of the Colorado Bar Association in recent years
will be properly appreciated and understood only with the passing
of history. The association will no doubt continue to institute and
carry on programs that will assist the individual lawyer in his daily
practice and improve his economic status, that will honor and uphold the integrity of the bar and improve the judicial system, that
will improve the stature of the profession in the eyes of the public,
and that will accomplish, above all, the "administration of justice"
in Colorado.
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Whiskey has brought trouble to many a man, but seldom in so
bizarre a fashion as it did to Alfred Packer. He was not known as a
hard drinker but he might as well have been and enjoyed it, for his
denouement was brought about by liquor just as inexorably as it
would had he been a confirmed soak.
It was a bitter winter night when Packer stumbled into Los Pinos
Indian Agency in the Colorado Rockies and asked for whiskey. Between drinks he gasped a tale of starvation and exposure with five
companions in the high fastness of the mountains. He told how he
had lived for weeks on roots before making his way to human help.
After Packer was warmed and put to bed, one of his listeners
remarked, "It seems kind of funny that a feller who had starved
like he said would ask for whiskey instead of grub."
As the wayfarer recovered his strength during the following
days he told the details of his story. His hearers marvelled that he
had survived at all. During the previous autumn, he said, he was in
Salt Lake City, and the town was humming with stories of the rich
mining strikes in Colorado. He had joined twenty others in a venture to cross the mountains and look for gold.
Hard luck was with them from the first. Teams and wagons
were lost in fording the tempestuous Green River, and the party
struggled ahead on foot, sharing the meager rations of cracked
barley they had salvaged from the disaster. Soon even this was
gone, and despair was on them. When all hope seemed gone they
were found by a band of Indians, who luckily proved to be friendly
Utes. At Chief Ouray's camp on the Uncompahgre River the starving whites were fed and sheltered.
Packer was not popular with the Indians. He was an epileptic,
and his occasional fits were not soothing to the superstitious nature
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of the savages. Ouray treated the whites generously, however, and
cared for them several weeks. They stayed on as winter set in.
As uneventful weeks dragged by the travellers' spirits rose with
their improving health, and they tired of the monotonous life of an
Indian camp. In small groups they determined to resume their
journey, ignoring Ouray's warning of winter's perils in the Rockies.
Packer and five others were the first to go. The chief gave them a
week's supply of food, and saw them go with the foreboding prediction, "Your journey will end in death."
The original twenty-one who had left Salt Lake were a mixed
lot, and the five who chose to follow Packer were typical. Frank
Miller was a rheumatic German butcher and getting old, as were
Israel Swan and James Humphrey, prospectors. George Noon was a
17-year-old drifter. Shannon Bell, an Englishman, had red hair and
a disposition to match. Packer himself was a powerful young man,
in spite of his disease. He had come to Utah from Pennsylvania,
where his family had influence and wealth. He wore a heavy black
beard, and it was surprising to hear the high, thin voice come out of
him. Two fingers were missing from his left hand. He was in a
chain gang before being bailed out by one of the organizers of the
expedition, who believed his claim that he was familiar with the
country they were to enter.
As the six climbed into the high mountains they soon began to
fear that Ouray knew what he was talking about. The blizzards
grew increasingly frequent and severe. The wild game had gone to
the lower hills for refuge from the storms, and the party's food was
getting low.
Packer was dramatic in his description of the suffering they
had experienced. When the provisions given them by Ouray were
gone, they dug in the snow for roots. Three of them wore goatskin
moccasins, and the starving men tried to gnaw on these for nourishment. Matches were gone, so they used a coffee pot to carry the
coals of the campfire from one stop to the next. They came to a
lake, and tried without success to fish through the ice. That night
some of them prayed.
Fears frayed nerves, and the five men blamed Packer for losing
their way. The youngster, Noon, accidentally stepped on Bell's foot,
and the big Englishman threatened to kill him until old man Swan
intervened. During one of his convulsions, Packer related, he fell
in the campfire and was badly burned. He was unable to go on and,
fearing for their own lives if they delayed, the others went on
without him.
He managed to keep the fire going, but hadn't the strength to
search for food. On the third day he saw a wolf trotting along the
,creek bed, carrying a sheep's shank in its mouth. Packer's shot
missed its mark, but the animal dropped the shank as it ran. With
this spoiling meat and some rosebuds dug from the snow he survived until his burns healed enough for him to walk. It was in this
condition that he stumbled on the agency at Los Pinos.
Most who heard the story were sympathetic with Packer. The
spring progressed and he went on to the mining camp of Saguache,
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where he frequented the saloons and repeated his story to anyone
who would listen.
Other members of the original twenty-one began to straggle
into Saguache, but the five who had accompanied Packer failed to
appear. The man who had voiced misgivings when Packer first
asked for liquor began to engage the interest of others. He prevailed
on some of the Salt Lake men to watch his suspect, and one of them
noticed Packer smoking a pipe which had belonged to Miller. Further inquiry disclosed that Packer, who was broke when he left
Utah, had bought a seventy-dollar horse and paid from a wallet
which answered the description of one Swan had carried.
Suspicions grew, and it was decided that Packer should be held
until more was learned about the whereabouts of his companions.
He was detained in the shack which served Saguache for a jail, and
prospectors passing through town were asked to watch for the missing five.
It was an easterner who found them. A magazine had sent an
illustrator to Colorado to report on frontier conditions and this man,
walking through a spruce forest high in the mountains, came upon
five bodies. Four men with their skulls split were lying in a row.
The fifth was lying apart, his head severed from his body. The
pockets of the victims were empty.
Word of the discovery brought the authorities hurrying to the
scene. Once there, the man who had been curious about Packer's
appetite learned the answer to his question. Neat steaks had been
cut from the flanks of the corpses, and a path had been worn between their bodies and the campfire.
When confronted with these disclosures Packer remained calm.
He admitted having sustained himself on the flesh of his companions, but denied that he had killed them. One day when the six
were seated around the campfire, he said, he had climbed a nearby
mountain to get his bearings. He took the rifle along in hopes of
seeing game. When he returned he came upon Bell, cooking a piece
of meat at the fire. The others appeared to be asleep under their
blankets but, as Packer drew near, he saw that they were dead.
"Bell saw me coming," Packer related, "grabbed an axe, and came
on me." Packer shot in self-defense; Bell fell wounded and Packer
dispatched him with the axe.
As he examined the others he saw that young Noon's leg was
mutilated, and he guessed the source of the meat Bell had been
broiling. Faced with starvation, and frenzied by the smell of the
cooking steak, he ate it.
Packer said he didn't know how long he stayed there. He was
dazed from the experience and could not recall much of what had
happened, but he did remember butchering some of the bodies for
meat. When his strength returned he set out again, taking along
some of the human steaks for nourishment.
News of the cannibal's confession was circulated, and men spoke
of lynching him. He grew restive in his makeshift lockup and, one
day when the sheriff left his charge in the custody of his small son,
Packer escaped. Some thought the sheriff's negligence might have
been encouraged by a share of his prisoner's loot.
The fugitive vanished. Years elapsed. The principals scattered
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through the West. Among these was Jean Cazaubon, called
"Frenchy," who had been one of the twenty-one who left Salt Lake.
Frenchy drifted north to Wyoming and became an itinerant peddler
on the road from Cheyenne to Fort Fetterman.
Across the river from Fetterman was Hog Ranch, a "recreational community" for military personnel and camp-followers. The
establishment had all the customary forms of amusement and attracted many of the less civic-minded citizens of the territory. One
evening in the spring of '83, nine years after Packer's escape,
Frenchy drove his buggy into Hog Ranch and prepared to spend the
night. While in his room waiting for supper to be announced he
heard through the partition a high, thin voice which he thought
familiar. When he went to the table he met the owner of the voice,
who was introduced as John Schwartze.
Not until the man reached for a plate and exposed his left hand
with two fingers missing was Frenchy sure it was Packer. The
fugitive appeared not to remember Cazaubon, but it was with
nervous appetite that the little Frenchman hurried through his
meal. Once finished he fled to the sheriff.
Deputy Malcolm Campbell had already had official dealings
with "Schwartze." The latter had gotten involved in a drunken
brawl several weeks before and Campbell, not dreaming of his true
identity, had casually locked him up. At the trial the next morning
the complaining witness had experienced a change of heart and the
prisoner was freed for lack of evidence.
When Campbell responded to Cazaubon's summons to Hog
Ranch he found that Packer had gone. He learned that the maneater was mining a claim at Chief Crazy Horse's old place on Wagon
Hound creek, and set out in a buckboard. His brother Dan went
along in support. As they approached the cabin they saw their
quarry and ordered him to surrender.
"This is the first time in 20 years I haven't had my gun," said
Packer. "If I had I'd have got you both."
They drove back to Fetterman, Packer riding beside Malcolm
in the seat and Dan perched on a bedroll behind them with a Winchester. Sheriff Campbell later said they talked during the long
ride, and Packer told him the steaks from his friends' haunches
were "the sweetest meat I ever tasted."
No statesman riding through the country ever got more public
attention than Packer as the train took him back to Saguache. Hundreds turned out for a look at the cannibal, and at Cheyenne the
sheriff obligingly led his captive to the platform so all could see.
Packer was afraid. He recalled what had happened to "Big
Nose George" at Rawlins. George had been a successful train robber until he killed a deputy sheriff, and when he was being taken
through Rawlins a group of the deceased deputy's friends met Big
Nose at the train and hanged him to a telegraph pole. They let him
swing there for several days, for the salutory effect on other prospective sheriff-shooters, and then cut him down and divided him
up for souvenirs. A leading banker got George's jawbone for a
penholder and had the hide from George's chest tanned for a pair

MARCH-APRIL

1959

DICTA

of shoes. Other Rawlins citizens carried wallets made from the
epidermis of the departed felon.
Packer's captors got him safely to Saguache. The talk of lynching was revived, but most seemed confident that the voracious one
could this time be entrusted to the regular machinery of justice.
The trial was held in the Hinsdale county court. There was some
delay in finding twelve jurymen in those sparsely settled mountains, but once under way the jury and judge Gerry did not disappoint. After the guilty verdict had been read the judge delivered a
unique sentence in the history of American jurisprudence.
"In 1874," spoke the judge, "you, in company with five companions, passed through this beautiful mountain valley where now
stands the town of Lake City. At that time the hand of man had
not marred the beauties of nature. The picture was fresh from the
hand of the Great Artist who created it. You and your companions
camped at the base of a grand old mountain, in sight of the place
you now stand, on the banks of a stream as pure and beautiful as
was ever traced by the finger of God upon the bosom of earth. Your
every surrounding was calculated to impress your heart and nature
with the omnipotence of Diety and the helplessness of your own
-feeble life. In this goodly favored spot you conceived your murderous designs.
"You and your victims had a weary march, and when the
shadows of the mountain fell upon your little party and night drew
her sable curtain around you, your unsuspecting victims lay down
on the ground and were soon lost in the sleep of the weary; and
when thus sweetly unconscious of danger from any quarter and particularly from you, their trusted companion, you cruelly and brutally slew them all. Whether your murderous hand was guided by the
misty light of the moon, or the flickering blaze of the campfire, you
only can tell. No eye saw the bloody deed performed; no ear save
your own caught the groans of your dying victims. You then and
there robbed the living of life, and then robbed the dead of the reward of honest toil."
One of the spectators alleged that the judge, 'a zealous Democrat, finished his sentence: with these words:
"To the other sickening details of your crime, Alfred Packer, I
will not refer. Silence is kindness. Suffice it to say, God damn
your soul, you have eaten up the Democratic majority of Hindsdale
County! I sentence you to be hanged by the neck until you are
dead, dead, dead!"
Everybody but Packer applauded the verdict. As the gallows
were nearing completion and the inhabitants of Hindsdale County
made eager plans for the ceremony, Packer's lawyers hastened to
the Supreme Court. They pointed out that Packer had been convicted under a murder law which was enacted after the crime, and
every freshman law student knew this was an ex post facto proceeding repugnant to the Constitution. The Supreme Court judges
had to agree, but they prolonged the suspense as far as possible and
it was just a few days before the execution was scheduled that they
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acted. They ordered a new trial to be held where Packer's enemies
could be presumed fewer, and for this purpose selected the famous
old mining town of Leadville.
Thus no murder proceedings could be brought against the defendant and, since no one had thought to legislate against eating
people, it looked as if the prosecution was blocked. However, a
diligent search of the statutes produced an old manslaughter law
which provided a maximum sentence of eight years. Packer was
promptly convicted of the manslaughter of all five victims and
sentenced to eight years per head. That summer he arrived at the
Canon City penitentiary to begin serving his forty year term.
Still protesting that no man should be made to pay forty years
for a few square meals, Packer's lawyers continued their struggle
for his freedom. Their fees were paid from a legal fund maintained
by the prisoners at the penitentiary, who contributed their earnings
from the fabrication of belts and other knick-knacks. As a man's
turn came he could use this fund to pay lawyers seeking his release.
For fourteen years Packer served as prison florist while successive legal efforts on his behalf met without success. It seemed
that his sun was setting.
But not yet. In 1900 the people of Colorado were again reminded of the man-eater. The Denver Post, always alert to circulation schemes, had hired a woman reporter called Polly Pry. She
was a charter member of the sob-sisters. Her heart-rending feature
articles usually appeared among the front pages.
On one of Polly's scouting expeditions to the penitentiary she
came upon Packer. She summoned her ready sympathy, and soon
the florid face of the Post was flowing with tears shed for the pitiful figure of Packer, tending his flowers behind prison walls. Why
should he suffer when murderers and rapists were being freed
daily by the governor? A pardon for Packer was demanded of the
chief executive, and when he balked Miss Pry heaped on his gubernatorial shoulders a torrent of abuse.
Polly prevailed on Bonfils and Tammen, colorful'proprietors
of the Post, to hire a lawyer for Packer. Retained for this purpose
was "Plug Hat" Anderson, who was to be paid a thousand dollars if
he succeeded in freeing the prisoner. He was not to solicit or accept
any fee from Packer.
After Anderson's efforts were under way Polly revisited Packer
and heard from him that the lawyer had gouged him for a twentyfive dollar fee. She hurried to Bonfils and Tammen with the story,
and they summoned Plug Hat. On his arrival at their office he was
summarily cashiered and, as he left, the impulsive Bonfils planted
an energetic foot against the barrister's rear. Anderson, fuming at
this assault on his dignity, returned with felonious intent and a gun.
Bonfils and Tammen dived for the shelter of the ponderous furniture, and Polly Pry seized Anderson's arm in an effort to deter him.
He threw her from him and began pumping the trigger. Then, con'fident of his aim, he turned his back on the bloody scene and strode
to police headquarters to surrender, certain in the conviction that
he had done Denver a favor.
But apparently Bonfils and Tammen were going to survive. The
Post, in its solicitous bulletins concerning the partners' chances of
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recovery, stated that Bonfils had a throat injury. The location of
Tammen's wound was not dwelt upon, but it was known by those
in the inner circle that he wouldn't be comfortable sitting down
for a while.
Packer was brought to Denver to testify at Anderson's trial,
and the press published his reactions to a modern world after fourteen years behind bars. His case, being the underlying cause of the
shooting fracas, was exhumed by rival papers and aired in all its
aromatic detail. These post mortems of the evidence must have
worked in his favor, for the governor finally succumbed to the Post
campaign and granted a pardon.
Once free, Packer lost the public's interest. He became a
hanger-on at the Post, serving as errand boy and body guard for his
champions. In the latter capacity he was singularly effective, for
men knew him by his deeds and didn't choose to risk his displeasure
His epilepsy seizures came more often, and he went to live on a
farm near the suburb of Littleton. Mothers of the town used him
for a convenient bogey man, threatening refractory children with
the prospect of being turned over to the fearsome cannibal. His
convulsions, punctuated with occasional antics brought about by an
overdose of whiskey, added to the children's fears and they fled at
his approach.
Lonely and broke, Packer sickened. Two charitable women
cared for him in a hut in Deer Canyon until he died in 1907, without
friends or relatives. Some generous people in Littleton provided for
his burial.
A visitor to the little community may walk to the far corner
of the cemetery and find a small tombstone marked, simply,
ALFRED PACKER. There is no reference to who he was, or
how his life might have been different if, that wintry night back at
Los Pinos agency in 1873, he had first asked for food instead of
whiskey.
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BOOK REVIEW
THE LAW GOES WEST. By Forbes Parkhill. Denver: Sage Books.

1956. Pp. 176. $2.50.
The men and women who laid the historical blocks that gave
rise to the foundation of the West were God-fearing people who
came west in the search for gold. Out of the diggings a few of
them saw their dreams materialize; the majority settled down to a
way of life evidently liked. A few returned to the East.
Contrary to popular belief, these early settlers were not unruly
and undisciplined individuals as they have been histrionically portrayed. They were gregarious, and they loved government. They
loved it so much that in 1859, without the consent of Congress, they
established a territory known as Jefferson. Pursuant to the authority vested in themselves, they chose their executive and judicial
officers. "Miners' courts," "people's courts," appellate courts, and a
Territorial Supreme Court were established. Non-recognition by
Congress did not deter them from establishing rules of conduct that
fitted their environment. Laws were passed, and trials were held.
Jail sentences were unknown for there were no jails. The punishment was more effective: flogging, banishment, or death.
Forbes Parkhill has assembled the only known compilation of
early case filings in Colorado. His work was, of necessity, painstaking and tedious, for he was forced to scrutinize records of the three
territorial districts without the benefit of indexes or docket books
and had to pore over volumes of other civil and criminal cases, many
written in longhand, and some almost illegible.
The Law Goes West is a reaffirmation of the principle that
wherever men gather, regardless of time, they litigate. The frontiersmen filed legal actions and litigated in the same manner as their
successors of today, and for the same reasons. This book, however,
is not a mere recordation of the claims for relief filed by the founders of the West. It is a colorful history of the West as it developed
through the doors of the courtroom. That courtroom might have
been a mud-roofed, dirt-floored shack with the judge seated on a
sheepskin-covered soap box. The court might have been the peripatetic jurist with his cortege of lawyers, litigants, interpreters and
hangers-on traveling the circuit of the territory. The subject of litigation might have been a libel entitled The United States of America v. Ninety-Three Oxen and Other Property,or it might have been
murder, or one of the Civil War treason cases which were tried in
Colorado. Whoever the participants, and whatever the subject matter, the history of the West was evolving. And from the earliest
times, justice was an integral part of its growth.
The Law Goes West is especially appropriate in this centennial
year. In this reviewer's opinion, this book will be a credit to any
library-whether that of a lawyer or a non-lawyer. It is interesting,
enlightening, and a recognition of the rich lore of our courts.
Mitchel B. Johns
Judge of Denver Superior Court
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FACT FINDING SEMINAR
TO BE HELD

APRIL 24 - 25, 1959
at

University of Denver College of Law
Highlights of Seminar are:
Evaluation of financial data, role of accountant, banker.
Evaluation of hospital and dental records - Use of records in
court.
Factors in evaluation and extent of physical injury to person.
Deterioration and damage to human and animal foodstuffs.
Geological problems of ground waters and presentation of
data in court.
Evaluation and presentation of aeronautical data in aviation
cases.
Problems affecting injury to the heart.
Use of charts, diagrams and motion pictures in trial of cases.
The use of expert witnesses, trial and medical briefs in negligence cases.

MAKE RESERVATIONS

EARLY!

Fee for attendance entire three days is $35.00 which includes three
buffet luncheons and mimeograph materials. Single day fee is
$12.50 per day, which includes one buffet luncheon.
Mail reservations to:

UNIVERSITY OF DENVER
COLLEGE OF LAW
1445 Cleveland Place
Denver 2, Colorado

